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The Dilemma of Secret Settlements
Does a Common Lawsuit Practice Deprive the Public of Vital Information?

Would Litigation Drag on Without It?

By Robert Schwaneberg

Two years ago, the families of
two Air Force officers killed
when a van flipped over accept-
ed $4.7 million to settle their
lawsuit. The families had
claimed a defect in the van’s
Goodyear tires allowed the tread
to come off, causing the acci-
dent. What information
Goodyear disclosed about tire
failures, however, is secret. And
the courts have agreed to keep it
that way.

While the families have settled
their cases and Goodyear has not
admitted any wrongdoing, a
group that lobbies for safer
motor vehicles is still fighting to
make the internal documents
public.

Similar battles are taking place
nationwide as courts examine
whether their rules on confiden-
tiality have kept the public in the
dark about serial child molesters,
incompetent physicians and
defective products ranging from
tires to heart valves.

Within the past year, both the
state and federal courts in South

Carolina have adopted new rules
restricting secret settlements.
The Federal Judicial Center, the
research arm of federal courts
nationwide, is studying how
often court- approved secrecy
agreements are used, and why.

In New Jersey, both the state
and federal courts are consider-
ing modest proposals to limit
secrecy.

Civil libertarians are alarmed
by increasing court secrecy in
the name of national security,
which has closed some deporta-
tion proceedings and, in one
case, a bail hearing. A Star-
Ledger/Eagleton- Rutgers poll
found a bare majority of New
Jerseyans - 51 percent -
approves of closing such hear-
ings.

But those same citizens
adamantly oppose secrecy agree-
ments that conceal hazards in the
products they use. Sixty-nine
percent said that when lawsuits
over allegedly defective products
are settled out of court, the pub-
lic has a right to know the terms.

Only 25 percent said compa-
nies have a right to keep such

settlements secret, even when
both sides agree.

Richard Zitrin, director of the
Center for Applied Legal Ethics
at the University of San
Francisco School of Law,
blames secret settlements for
concealing the defects in tires,
heart valves, intrauterine
devices, prescription drugs, and
automobile gas tanks that
exploded in traffic accidents.

“This is a major public health
problem in this country,”
Woodbridge lawyer Christ-opher
Placitella said. Some lawyers
and judges use confidentiality
agreements far too frequently
because “there is such pressure
to resolve the case from all
sides,” Placitella said.

Rosemary Shahan, founder of
Consumers for Auto Reliability
and Safety, said, “Confidentiality
kills, and maims and ruins peo-
ple’s lives.”

Defenders of confidentiality
vehemently dispute that point.

“It is just not true, and it has
never been true,” said Al
Cortese, a board member of
Lawyers for Civil Justice. He



pointed to a 1998 letter to the
House Judiciary Committee
from U.S. Appeals Court Judge
Paul Niemeyer, who chaired a
committee that studied the issue.

“There is no evidence that pro-
tective orders, in fact, create any
significant problem in conceal-
ing information about public
hazards or in impeding efficient
sharing of discovery informa-
tion,” Niemeyer wrote. In those
cases where that was alleged, he
added, “information sufficient to
protect public health and safety
has always been available from
other sources.”

Secrecy in civil litigation takes
different forms.

In many cases, a defendant
will offer to settle a case in
return for confidentiality.

When he was 20, Mark
Serrano settled his lawsuit
against a Mendham priest who
had molested him. In return for
$241,000 plus his lawyers’ fees,
he and his parents had to sign an
agreement promising not to dis-
close any aspect of the case.

“It was like the secrecy and
the shame continued,” said
Serrano, who went public last
year with his story. “Secrecy is
toxic to victims.”

In other cases, secrecy is nego-
tiated at the very start of a law-
suit.

The rules governing civil law-
suits require the parties to
exchange documents and infor-
mation through a process known
as discovery. It is a distinctively
American invention, according

to Richard Marcus, a professor
at Hastings College of the Law
in San Francisco, who has writ-
ten extensively on the topic.

“Unlike any other place in the
world, private lawyers represent-
ing private parties are able to
force their adversaries to turn
over information. That’s
unique,” Marcus said.
“Compared to the rest of the
world, we have no problem with
secrecy.”

Placitella said that in return for
providing internal documents,
corporate defendants routinely
insist on an order that says: 

“You can get them, but you
can’t turn them over to anyone.
No one is allowed to know
they’re out there.” 

The Goodyear Affair
Just such an order is at the

heart of the dispute between
Goodyear and the group
Consumers for Auto Reliability
and Safety.

The case began in Saudi
Arabia on July 7, 1997. It was a
clear, sunny day, 105 degrees,
when a van left the air base at
Eskran Village in Riyadh.
According to an Air Force report
in the court file, the van “experi-
enced right rear tire failure,
rolled 2 1/2 times, coming to
rest inverted.” Three occupants
were killed; three others were
injured.

In 1999, the families of Lt.
Col. Karen Budian and Capt.
Robert Frankl, two of the offi-
cers who died, filed a lawsuit in

Superior Court in Mercer
County against Goodyear and
the companies that had manufac-
tured the van, its wheels and a
device allowing it to run on a
flat tire. All denied liability. The
lawsuit was later amended to
add another plaintiff, Maj. Garry
Sitze, who was severely injured.

Early in the case, lawyers for
the accident victims and
Goodyear agreed to a protective
order. Goodyear agreed to turn
over documents, but if it marked
them “confidential,” the lawyers
for the victims had to respect
that. They could share them with
other lawyers handling similar
cases but could not make them
public.

The victims’ lawyers reserved
the right to challenge
Goodyear’s assertion of confi-
dentiality.

Judge Neil Shuster approved
that agreement on July 11, 2000,
making it a court order.

As the case against Goodyear
was unfolding, a rival, Firestone,
was suffering a public relations
disaster. In August 2000,
Firestone recalled 6 million of
its tires because of tread separa-
tions; Ford Motor Co. later
replaced 13 million Firestone
tires on its vehicles.

By October 2000, an attorney
for the Budian and Frankl fami-
lies had become convinced
Goodyear also had an “ongoing
safety issue” with some of its
tires. Christine Spagnoli, a
lawyer from Santa Monica,
Calif., filed a sworn statement



that she had uncovered seven
other accidents involving
Goodyear tires for vans and light
trucks. She asked the court to
allow the public to see 33 docu-
ments Goodyear had turned
over.

Other organizations quickly
took an interest. Consumers for
Auto Reliability and Safety,
which has lobbied for lemon
laws and safety improvements,
tried to get the records unsealed.

“We think if Goodyear knows
it, you should know it, too,
because your safety is at stake,”
CARS founder Shahan said.

Newark lawyer Dennis
Donnelly, who represented the
Budian and Frankl families, said
“without question” he would
have given the documents to
CARS if the court order had not
forbidden it.

The Washington Legal
Foundation, a conservative
advocacy group, weighed in on
the side of Goodyear, arguing its
property and privacy rights
would be violated by disclosing
its documents. It also argued
there was no need to make the
Goodyear documents public
because a new federal law,
enacted in response to the
Firestone recall, required tire
manufacturers to notify the
National Highway Traffic Safety
Administration of any safety
problems.

By the fall of 2001, Donnelly
and Spagnoli had negotiated a

settlement for their clients.
Corporate defendants typically
try to keep such deals secret, but
New Jersey, like many states,
requires a judge to approve set-
tlements involving minors to
ensure they are treated fairly. On
Nov. 15, 2001, Superior Court
Judge Jack Sabatino approved
the settlement distribution, on
the record. Frankl's widow and
three children got a total of
$2.35 million, split equally.
Budian’s husband, Gerolf, and
12- year-old-son, Benjamin, also
got $2.35 million split equally.
The public court file does not
reveal how much money came
from each of the four defen-
dants. The only dispute left
was the one between CARS and
Goodyear over the documents
Spagnoli had wanted to make
public. 

‘Blanket Orders’
On Dec. 18, 2001, Sabatino

ruled that the protective order
approved by Shuster was too
sweeping and had to be re-exam-
ined.

“Such blanket orders, drafted
by imaginative counsel on boil-
erplate forms with sweeping ter-
minology, have the capacity to
envelop virtually every bit of
information that turns up in a
case with a veil of secrecy,”
Sabatino wrote. He added that
Goodyear’s reasons for wanting
secrecy were “vague and non-
specific,” and he ordered both

sides to submit additional writ-
ten arguments for and against
unsealing the documents. By
then, the traffic safety adminis-
tration was investigating
Goodyear and found there had
been no problems since the com-
pany redesigned its tires in 1996.
The federal agency closed its
investigation in March 2002,
after Goodyear agreed to a vol-
untary replacement program for
its older tires on ambulances and
large vans.

But Sabatino was more
impressed with the data from the
investigation that showed that
“approximately 175 other
motorists” with the same type of
Goodyear tires “died or were
injured as the result of reported
tread separations.”

The judge added that the com-
pany had no replacement pro-
gram for that type of tire on
smaller vans and pickup trucks,
and ruled that 122 pages of
Goodyear documents and por-
tions of 26 others would be
made public.

“Directly or indirectly, that
information may help save lives
and limbs,” Sabatino wrote.

Goodyear appealed. So did
CARS, which wanted access to
167 other pages that, Sabatino
ruled, Goodyear was entitled to
keep confidential as “self-critical
analysis.”

Last month, a three-judge
appeals court ruled in favor of
Goodyear. 



On the Record
Because the case was settled

before the documents were filed
with the court, they “never
became a part of the court
record,” the appeals court ruled,
adding that there is “no right of
public access to unfiled discov-
ery documents.”

In some other states, there is.
A Texas court rule allows the
public to see such documents if
they concern matters adversely
affecting “the general public
health or safety.”

Robert Kelly, the Colling-
swood lawyer who represented
Goodyear, said the appeals court
took “a very pragmatic
approach” that encourages par-
ties to exchange information and
settle lawsuits.

Rebecca Epstein of Trial
Lawyers for Public Justice, who
together with Placitella repre-
sented CARS, said the appeals
court ruling “will allow corpora-
tions to hide documents that
should be open to public view.”
She plans to ask the state
Supreme Court to review the rul-
ing.

Unless it is overturned on
appeal, the ruling also could
doom Sabatino’s recommenda-
tions for systemic reform.
Writing that protective orders are
commonplace and judges should
“not be expected to rubber-
stamp them,” Sabatino proposed
a new rule requiring lawyers
who seek confidentiality orders
to provide sworn statements of
why they are needed.

A committee of judges and
lawyers studying that proposal
was awaiting the appeals court
ruling before making a recom-
mendation to the state Supreme
Court.

Meanwhile, the federal district
court in New Jersey is consider-
ing a proposal that would not
change the rules for closing
courtrooms or sealing docu-
ments, but would require giving
the public notice - and an oppor-
tunity to object - before it hap-
pens.

John Bissell, the chief judge of
the United States District Court
for New Jersey, said the propos-
al, made last spring by a com-
mittee of lawyers, will be taken
up in December, when federal
judges expect to consider new
rules for the electronic filing of
court documents. 

Those new rules, he explained,
could affect how requests for
confidentiality are handled. 

Florida’s Example
Other states have gone much

further in restricting court secre-
cy.

The Florida Sunshine in
Litigation Act provides that no
state court may enter a confiden-
tiality order that has “the effect
of concealing a public hazard or
any information concerning a
public hazard.”

Since Florida passed the act in
1990, similar bills have been
introduced in more than 40
states, including New Jersey, but
none has become law.

In May, the South Carolina
Supreme Court adopted a rule
that requires judges to balance
the public interest in health and
safety against the harm from dis-
closure before sealing any settle-
ment. They also must consider
alternatives to sealing.

Last November, the U.S.
District Court in South Carolina
became the first - and, so far, the
only - federal court to adopt a
local rule providing that no set-
tlement agreement filed with the
court be sealed.

Zitrin, the adjunct professor at
the University of San Francisco
School of Law, said it is “a laud-
able first step” but “its impact is
small because it just doesn’t deal
with enough cases.” Most settle-
ments, he explained, are never
filed with the court.

Zitrin wants to make it unethi-
cal for a lawyer to agree to keep
secret any information that he
“reasonably believes directly
concerns a substantial danger to
the public health or safety.”
Without such a rule, he said,
“lawyers are in the position of
saying they have to abide by the
needs of their individual
clients.”

For a defense lawyer, that
might mean getting a secrecy
agreement that hides evidence of
a company’s dangerous product,
Zitrin said. For a plaintiff’s
lawyer, he said, agreeing to
secrecy can mean the client gets
a bigger settlement. He said his
rule would require both lawyers
to say, “I can’t do it; it’s unethi-



cal.” Bloomfield lawyer Thomas
Hight, president of the New
Jersey Defense Association, said
Zitrin’s proposal “sounds great”
but “is fraught with many more
problems than it’s designed to
solve.”

“You’re supposed to zealously
represent your client. You’re
being told things in confidence.
You have a duty not to reveal
that,” Hight said. Fulfilling those
duties while simultaneously
determining whether something
is - or is not - a public hazard
would present “a massive ethical
conundrum.”

On the plaintiff’s side of the
argument, Brian Drazin, presi-
dent of the state chapter of the
Association of Trial Lawyers of
America, does not like Zitrin’s
proposal either. For one thing, he

said it would not stop insurance
adjusters from settling cases
with secrecy agreements. He
said a better solution is for
judges to just say no to such
deals.

“I would like to see the courts
make secrecy agreements, confi-
dentiality agreements unenforce-
able,” Drazin said. “That would
solve the whole thing right
there.”

Defenders of confidentiality
contend that without it, courts
would bog down in endless
fights over what records must be
turned over.

“If companies knew that by
turning over documents in dis-
covery it meant that, in effect,
they were allowing the whole
world to see that document, civil
litigation would come to a halt,”

said Richard Samp, chief coun-
sel at the Washington Legal
Foundation. Sandra Baron, exec-
utive director of the Media Law
Resource Center in New York,
replied that there are no studies
proving confidentiality makes
the courts more efficient, and
that there is good reason to
doubt it. 

When cases settle on secret
terms, “it results in a great deal
of information about matters that
are in the public interest being
buried, and they usually aren’t
buried forever,” Baron said. 

“They’re buried just long
enough for a lot of other people
to get hurt. 

It means the same or similar
problems become recurring
problems that burden the system
many times.”


