
IN THE UNITED STATES DISTRICT COURT FOR THE  
SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 
LEVI BAKER,    ) 
on behalf of himself and all others  ) 
similarly situated,    ) 

) 
Plaintiffs  ) 

)  Case No: 04-CV-0137 
v.   )   

) 
WASHINGTON MUTUAL FINANCE ) 
GROUP, LLC; and WASHINGTON  ) 
MUTUAL FINANCE OF MISSISSIPPI,  ) 
LLC,      )  

) 
Defendants  )  

 
STATEMENT OF OBJECTIONS TO APPROVAL OF THE PROPOSED CLASS 

ACTION SETTLEMENT OF OBJECTORS THOMAS SIMMONS AND GEORGIA IVY 
 
 

INTRODUCTION AND SUMMARY OF ARGUMENT 
 

Class Members Thomas Simmons and Georgia Ivy (collectively, the “Simmons Objectors”), 

by and through counsel, file this statement in opposition to the class action settlement before this 

Court in the matter of Baker v. Washington Mutual Finance Group, 04-CV-137.  The Simmons 

Objectors, by and through counsel, intend to appear at the October 5, 2004 fairness hearing to state 

their objections, which are set forth in detail below. 

Objectors’ primary objection is that the current settlement, if approved by this court, would 

violate the due process clause of the United States Constitution and Rule 23 of the Federal Rules of 

Civil Procedure.  It does so in two ways: (1) the proposed settlement unconstitutionally seeks to 

forbid any class member from opting-out and pursuing separately his or her claims for punitive 

damages; and (2) the proposed settlement impermissibly burdens class members’ rights to opt their 

compensatory damage claims out of the class by excluding opt-out litigants from receiving any 
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recovery from the so-called “punitive damages” portion of the settlement fund.  The proposed 

settlement therefore forces class members into a Hobson’s choice of equally untenable and legally 

unsupportable options.  They must decide either (1) to accept “punitive damages” from the 

settlement fund by giving up their right to opt out their compensatory damage claims, or (2) to opt 

out their compensatory damage claims at the expense of any recovery whatsoever for punitive 

damages.  Both Rule 23 and the U.S Constitution, however, dictate that class members must be 

given a different set of options.  They must be given the choice to participate in the settlement, and 

receive both compensatory and punitive damages, or to opt out of the settlement in its entirety and 

pursue their own claims for relief, both compensatory and punitive.  By barring this final option, the 

proposed settlement violates the law and must be rejected. 

The settlement also should not be approved because it is not “fair, reasonable, or adequate” 

in at least three respects.  First, the settlement fails to provide adequate relief to the class.  Under the 

terms of the proposed settlement, class members are eligible for on average a few hundred dollars in 

damages, and in no case more than $1,000, even though class co-counsel have stated in sworn 

declarations from a similar case, Smith v. Tower Loan, that claims like these are worth much more.  

In short, class counsel have not met their burden of demonstrating the adequacy of the relief 

provided. 

Second, the settlement contains a radically overbroad release that would leave class members 

worse off than if this action had never been brought in the first place.  The release is overbroad in at 

least two respects: (1) it would bar class members from asserting defenses against foreclosures on 

their homes that they may face as a result of defendants’ predatory lending practices; and (2) it 

encompasses a host of unrelated claims, both presently accrued and those that may accrue in the 
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future, that cannot be known or anticipated at the time of the settlement.   At bottom, the release is so 

broad that class members who remain in the class will end up relinquishing far more value than they 

gain from this settlement.  Plainly, that will not do.  

Third, the settlement is inadequate because it contains a unnecessary claims process that 

could effectively eliminate the recoveries for a large segment of the class.  Claims processes are 

justified only where it can be shown that it is administratively infeasible for defendants to distribute 

their ill-gotten gains directly to the class members.  In this case, the parties have made no showing 

that it would be impossible for defendants to effect a direct distribution of the settlement proceeds to 

the class members.  Unless such a showing is made, the settlement should not be approved.  

FACTUAL BACKGROUND 

The underlying litigation in this case is a class action brought on behalf of individuals who 

took out certain loans or bought credit insurance from defendants Washington Mutual Finance 

Group, LLC and Washington Mutual Finance of Mississippi, LLC (collectively, “defendants”) in the 

state of Mississippi.  The class complaint alleges that defendants’ loan and insurance sales practices 

violate federal statutory law, Mississippi statutory law, and Mississippi common-law duties and 

obligations.  The complaint alleges, inter alia, that defendants committed a laundry list of different 

predatory and illegal practices, including inflating the value of collateral in order to charge higher 

property insurance premiums, over-collateralizing loans, encouraging borrowers to use real estate as 

a security interest when it was not required, failing to disclose charges and commissions to 

customers, charging unauthorized and unnecessary fees, engaging in “insurance packing,” engaging 

in “loan-flipping,” and charging usurious interest rates.  See Settlement Agreement, § 1.B, at 2-4. 

On April 29, 2004, the parties reached a settlement in the case and filed a Class Action 
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Settlement Agreement with this Court seeking to settle the litigation on a classwide basis.  The 

proposed agreement would resolve the class members’ claims by establishing a $7 million damages 

fund to be distributed among class members who file claim forms.  See id. §§ 4.B-D, at 8-12.  Under 

the settlement, the only relief that the class would receive is money damages.   The settlement 

provides no injunctive relief.   

The proposed settlement’s monetary relief comes in the form of a $7 million damages fund to 

be distributed among class members who file claim forms.  According to the parties, fifty percent of 

the damages fund has been designated “compensatory damages” and fifty percent has been 

designated “punitive damages.” See id., § 4.B, at 9.1  The amount of relief for which each class 

member is eligible depends on the category of claimant into which the class member falls.  Category 

I class members – defined as those who had previously commenced judicial or arbitral proceedings 

against defendants – are eligible to receive $1,000.  See Settlement Agreement, § 4.B.1, at 9.  

Category II class members – defined as those whose bankruptcy estates were included in a specific 

legal action against defendants – are eligible to receive $642.  See id.  All other class members fall 

into Category III and are eligible to receive a pro rata share of the remaining funds.  See id., § 4.B.2-

3, at 10-11.  Regardless of which Category a class member falls into, he or she cannot actually 

receive a recovery without submitting a claims form.  Between $1.7 million and $2.1 million of the 

settlement fund will be paid out in attorney’s fees.   

                                                 
1 Although half the damages included in the settlement fund have been labeled “punitive” 

– i.e., damages designed to punish defendants for egregious wrongdoing and to deter them from 
committing more misconduct in the future – the settlement agreement also contains a separate 
section in which defendants explicitly deny any wrongdoing whatsoever.  See Settlement 
Agreement, § 4.O.3 (“All the released parties deny any and all allegations and Claims alleged 
against them in this action and deny any and all wrongdoing and liability whatsoever.”). 
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Although the proposed settlement permits class members to opt out their claims for 

compensatory relief, it precludes them from opting out their claims for punitive damages.  

Specifically, the agreement provides:  

Settlement Class Members have the right to not participate in this settlement or this 
Agreement, . . . but only as to claims for compensatory damages, attorneys’ fees, and 
costs.  In light of the significant portion of the Settlement Fund attributable to 
punitive damages, to the extent any of the Claims may give rise to a claim or 
potential claim for punitive or exemplary damages, such Claims are proposed to be 
certified as mandatory class claims pursuant to Rules 23(b)(1) and 23(b)(2) of the 
Federal Rules of Civil Procedure.  Accordingly, upon final approval of the 
settlement, all Settlement Class Members will be deemed to irrevocably waive and 
release forever any and all rights to seek any punitive or exemplary damage award or 
its equivalent of any kind in any proceeding, court action, arbitration, or otherwise, 
whether or not any Settlement Class Member purports to opt out of the settlement or 
this Agreement. 

 
See id., § 4.K, at 15-16.  Although the parties style the punitive damages class as a “mandatory” 

class, the settlement agreement makes no provision for distributing any share of the “punitive 

damages” portion of the fund to those class members who choose to opt out their compensatory 

claims.   

As part of the settlement, class members must agree to release all possible claims – past, 

present, and future – against defendants.  Specifically, it states that each class member releases 

defendants  

from all claims, demands, actions, suits, causes of actions [sic], whether class, 
individual, representative, or otherwise in nature, damages whenever incurred, 
liabilities of any nature whatsoever, including costs, expenses, penalties, punitive or 
exemplary damages, and attorneys’ fees, now or in the future, known or unknown, 
suspected or unsuspected, in law or equity, that he and any other settlement Class 
Member has, had, or may have, which relate in any way to City Finance’s and/or 
Defendants’ loan/insurance sales practices, and/or to the Claims, and/or to the 
allegations in the Action or in Related Actions.   

 
Id., § 4.H.1, at 14. 
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On May 4, 2004, this Court gave preliminary approval to the proposed settlement and 

directed that notice be sent to the class. This Court set a deadline of September 16, 2004 for class 

members to object to and/or exclude themselves from the settlement.   

STANDARD OF REVIEW 

Unlike settlements in ordinary litigation between individual parties, class action settlements 

must be approved by the courts.  See Fed. R. Civ. P. 23(e).  The primary purpose of this requirement 

for judicial approval is “to protect class members . . . . whose rights may not have been given due 

regard by the negotiating parties.”  Ficarola v. Lockheed California Co., 751 F.2d 995, 996 (9th Cir. 

1985).  Because the parties negotiating a class action settlement may not adequately represent the 

interests of absent class members, the reviewing court “acts as a fiduciary who must serve as a 

guardian of the rights of absent class members.”  In re Gen’l Motors Corp. Pickup Truck Fuel Tank 

Prods. Liab. Litig., 55 F.3d 768, 785 (3d Cir. 1995).  Thus, a court cannot approve a class action 

settlement unless it first independently determines that the settlement is “fair, reasonable, and 

adequate.”  Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977).   The proponents of the 

settlement bear the burden of showing that it is fair, reasonable, and adequate.  See Holmes v. 

Continental Can Co., 706 F.2d 1144, 1147 (11th Cir. 1983). 

Class action settlements require careful judicial scrutiny because of the profound differences 

between them and ordinary settlements.  As one federal court of appeals has observed: 

[T]he settlement of a class action lawsuit is fundamentally different from the 
settlement of traditional litigation. . . . [C]lass members, unlike individual litigants in 
traditional lawsuits, are bound by the settlement even though they do not individually 
consent to its terms.  Instead, consent is given by class representatives, who derive 
authority to represent members not by obtaining their consent, but by obtaining a 
court order designating them the representatives. 
. . . 
[I]n order to protect the rights of absent class members, the court must assume a far 
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more active role than it typically pays in traditional litigation. 
 
Epstein v. MCA, Inc., 50 F.3d 644, 666-67 (9th Cir. 1995), rev’d on other grounds sub nom., 

Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367 (1996); see also In re Gen’l Motors Corp., 55 

F.3d at 785.  The United States Supreme Court has thus directed that the rules designed to protect 

interests of absent class members “demand undiluted, even heightened, attention in the settlement 

context,” and that these interests must be the “dominant concern” of a court when class 

representatives propose a settlement.  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620-21 (1997). 

ARGUMENT 

THE SETTLEMENT SHOULD NOT BE APPROVED BECAUSE IT ILLEGALLY 
SEEKS TO RESTRICT THE CLASS MEMBERS’ OPT-OUT RIGHTS AND BECAUSE 

IT IS NEITHER FAIR, REASONABLE, NOR ADEQUATE. 
 

I. THE MANDATORY PUNITIVE DAMAGES CLASS VIOLATES RULE 23 AND 
DUE PROCESS. 

 
A.  Generally Speaking, Rule 23 and Federal Due Process Mandate a Full Right 

to Opt Out of Class Actions for Money Damages. 
 

 It is a fundamental tenet of American law that every individual is entitled to his or her own 

day in court.  See Ortiz v. Fibreboard Corp., 527 U.S. 815, 846 (1999) (describing the basic “due 

process ‘principle of general application in Anglo-American jurisprudence that one is not bound by a 

judgment in personam in a litigation in which he is not designated as a part or which he has not been 

made a party by service of process.” (quoting Hansberry v. Lee, 311 U.S. 32, 40 (1940))).  Because 

individuals with claims for money damages have an interest in controlling the individual character of 

their own litigation, in class actions involving money damages, “due process requires, at a minimum 

that an absent plaintiff be provided with an opportunity to remove himself form the class by 

executing and returning an ‘opt out’ or ‘request for exclusion’ form to the court.”  Phillips 
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Petroleum Co. v. Shutts, 472 U.S. 797, 812 & n.3 (1985); Molski v. Gleich 317 F.3d 937, 948 (9th 

Cir. 2002) (“notice and the right to opt out [] must be provided to bind absent class members when 

substantial money damages are involved”); 3 Newberg on Class Actions, § 17.16, at 17-45 (3d ed. 

1992) (“when unliquidated damages are involved, the exclusion right must be afforded as a 

constitutional matter”).   

In Ortiz v. Fibreboard, the United States Supreme Court explained why the right to opt-out 

damages claims is such a central part of due process: 

The inherent tension between representative suits and the day-in-court ideal is only 
magnified if applied to damages claims gathered in a mandatory class.  Unlike Rule 
23(b)(3) class members, objectors to the collectivism of a mandatory subdivision 
(b)(1)(B) action have no inherent right to abstain.  The legal rights of absent class 
members . . . are resolved regardless of either their consent, or, in a class with 
objectors, their express wish to the contrary.  And in settlement-only class actions the 
procedural protections built into the rule to protect the rights of absent class members 
during litigation are never invoked in an adversarial setting. . . . [W]e raised the flag 
on this issue more than a decade ago in Phillips Petroleum v. Shutts. . . . [There] we 
also saw that before an absent class member’s right of action was extinguishable due 
process required . . . “at a minimum . . . an absent plaintiff [must] be provided with 
an opportunity to remove himself from the class.” 

527 U.S. at 846-48 (citations and footnotes omitted). 
 

The structure of Rule 23 codifies the constitutional right of class members to opt their 

damages claims out of a class.  When Federal Rule 23 was revised in 1966, the Rules Advisory 

Committee recognized that class members with claims for money damages have a compelling due 

process interest in maintaining individual control over their claims.  Thus, in creating subdivision 

(b)(3), which requires that absent class members be given notice and an opportunity to opt out, the 

Committee emphasized 

the interests of individuals in pursuing their own litigations may be so strong here as 
to warrant denial of a class action altogether.  Even when a class action is maintained 
under subdivision (b)(3), this interest is respected.  Thus the court is required to 
direct notice to the members of the class of the right of each member to be excluded 
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from the class upon his request. 
 
Notes of Rules Advisory Commitee to 1966 Amendments to Rule 23, 39 F.R.D. 69, 104-05 (1966) 

(emphasis added); see also In re Glenn W. Turner Enterp. Litig., 521 F.2d 775, 781 (3d Cir. 1975) 

(“Members of the class in (b)(3) actions must be given the option of excluding themselves from the 

class and from any ensuing judgment.”).  The opt-out right provided in Rule 23(b)(3) is necessary in 

order maintain the appropriate constitutional balance “between the value of aggregating similar 

claims and the right of an individual to have his or her day in court.”  In re Telectronics Pacing 

Systs., 221 F.3d 870, 881 (6th Cir. 2000); see also Amchem, 521 U.S. at 615. 

Although Rule 23 also permits certification of classes that do not provide an opt-out right, in 

order to ensure that the due process rights of absent class members are protected, mandatory classes 

are permitted only in three narrow circumstances, which are outlined in subdivisions (b)(1)(A), 

(b)(1)(B), and (b)(2).  As explained below, those circumstances permitting certification of a non-opt-

out class under each of those three subdivisions are not present here. 

B.   None of the Requirements for Mandatory Class Certification Have Been Met in 
this Case. 

 
1.  Class Certification Under Rule 23(b)(1)(A) is Improper. 

 
First, contrary to the settling parties’ claims, Rule 23(b)(1)(A) does not provide any 

justification for stripping class members of their rights to opt their punitive damages claims out of 

the class.   Rule 23(b)(1)(A) permits certification of non-opt-out classes only when separate actions 

would create a risk of “inconsistent or varying adjudications with respect to individual members of 

the class which would establish incompatible standards of conduct for the party opposing the class.” 

 Fed. R. Civ. P. 23(b)(1)(A).  The purpose of the rule is to allow certification of a non-opt-out class 

only in the unique situation where a risk exists that opting-out plaintiffs could engage in separate 
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litigation and obtain distinct orders requiring the defendant to affirmatively undergo contradictory 

acts.  See McDonnell Douglas v. United States Dist. Ct., 523 F.2d 1083, 1086 (9th Cir. 1975).  It is 

not enough to have a simple risk of inconsistent judgments; rather, the rule applies only where the 

party opposing the class faces “the inescapable legal quagmire of not being able to comply with one 

such judgment without violating the terms of another.”  McBirney v. Autrey, 106 F.R.D. 240, 245 

(N.D. Tex. 1985); Abramovitz v. Ahearn, 96 F.R.D. 208, 215 (D. Conn. 1982) (Rule 23(b)(1)(A) 

applies only when “a defendant is sued by different plaintiffs asking for different and incompatible 

affirmative relief.”) (emphasis added). 

The Advisory Notes to Rule 23 confirm that Rule 23(b)(1)(A) was intended to apply only for 

the purpose of minimizing the risk that a defendant would be required by one court to take an action 

that was prohibited by another court.  The Advisory Committee explained that “[s]eparate actions by 

individuals against a municipality to declare a bond issue invalid or condition or limit it, to prevent 

or limit the making of a particular appropriation or to compel or invalidate an assessment, might 

create a risk of inconsistent or varying determinations.”  Advisory Committee Notes to Rule 23, 39 

F.R.D. 69, 100 (1966).  Mandatory treatment is necessary in those circumstances because a 

municipality may either issue a bond or not, or it may appropriate money or not; it cannot do both. 

Significantly, the Fifth Circuit has held that claims for money damages, and in particular 

claims for punitive damages, do not create a risk of inconsistent adjudications because the paying of 

damages to a plaintiff in one case neither prohibits nor requires the payment of damages to a plaintiff 

in another case.  In Allison v. Citgo Petroleum Corp., the Court stated:  

The plaintiffs briefly raise the possibility that this case could be certified as a class 
action under Rule 23(b)(1) because the prosecution of separate actions would create 
the risk of inconsistent adjudications with respect to individual class members and 
incompatible standards of conduct for Citgo.  Given the individual-specific nature of 
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the plaintiffs’ claims for compensatory and punitive damages, we perceive no risk of 
inconsistent adjudications or incompatible standards of conduct in having those 
claims adjudicated separately. 

 
151 F.3d 402, 421 n.16 (5th Cir. 1998) (citation omitted) (emphases added); see also Corley v. 

Entergy Corp., 222 F.R.D. 316, 321 (E.D. Tex. 2004) (applying Allison and concluding that “[i]f 

class members seek only monetary damages, there is no risk of incompatible standards of conduct in 

having those claims adjudicated individually.”).  The court’s reasoning in Allison is fully consistent 

with that of numerous other courts which have held that actions for money damages do not pose a 

risk of inconsistent judgments and therefore do not implicate Rule 23(b)(1)(A).  See, e.g., In re 

Dennis Greenman Securities Litig., 829 F.2d 1539, 1545 (11th Cir. 1987) (adopting the view that 

“Rule 23(b)(1)(A) does not apply to actions seeking compensatory damages” and recognizing that 

the rule applies only to actions seeking declaratory or injunctive relief); McDonnell Douglas, 523 

F.2d at 1085 (Rule 23(b)(1)(A) does not apply where class members “assert only liability for 

damages”); In re Bendectin Prods. Liab. Litig., 749 F.2d 300, 305 (6th Cir. 1984); McBirney, 106 

F.R.D. at 245 (holding that paying damages to one claimant is not inconsistent with not paying 

damages to another claimant); Ostrof v. State Farm Mut. Auto Ins. Co., 200 F.R.D. 521, 524 n.3 (D. 

Md. 2001). 

With respect to the settlement agreement at issue here, it is plain that the circumstances 

justifying (b)(1)(A) certification have not been met.  First, (b)(1)(A) certification is only appropriate 

in actions for injunctive relief; the settlement agreement, however, provides damages only and does 

not provide any form of injunctive relief whatsoever.  The agreement merely provides for the 

creation of a settlement fund from which the class members will receive a monetary payment, and 

named plaintiff Levi Baker will receive a $2,500 incentive award.  See Settlement Agreement, § 4.B-
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D, at 8-12.  The law is clear that the payment of money damages, in and of itself, does not create a 

risk of individual adjudications.  See Allison, 151 F.3d at 421 n.16.  Additionally, there is no risk that 

a punitive damages award obtained by an opt-out litigant would affirmatively contradict the terms of 

the settlement.  It is clear that it is entirely possible for defendants to comply with the proposed 

settlement and also any punitive damages awarded to opt-out litigants.2 As a result, because the 

settlement provides for money damages only and contains no injunctive relief whatsoever, 

certification of a mandatory class under (b)(1)(A) that forbids class members from opting out their 

punitive damage claims is improper. 

Second, the risk that inconsistent obligations could be placed on defendants as a result of 

allowing class members to opt out their punitive damage claims is a red herring, because the only 

right at issue here is the right of the class to opt out their punitive damages claims, not their right to 

opt out claims for injunctive relief.  The settlement agreement already allows class members to opt 

                                                 
2 The fact that the settlement is a damages-only settlement distinguishes this case from 

Judge Bramlette’s decision in Smith v. Tower Loan, 216 F.R.D. 338 (S.D. Miss. 2003), and the 
Fifth Circuit’s unpublished affirmance in Smith v. Crystian, 951 Fed. Appx. 952, 2004 WL 
507572 (5th Cir. Mar. 16, 2004).  In that case, which involved claims seeking predominantly 
injunctive relief, the district court conceded that damages claims do not fall within subdivision 
(b)(1)(A), but nonetheless certified a mandatory class under 23(b)(1)(A) because of the risk that 
different courts would order contradictory forms of prospective injunctive relief.  See Smith, 216 
F.R.D. at 372.  Specifically, the Court stated: 
 

The claims here are not damages actions for a disastrous event affecting many 
people.  The primary issue is not one of whether the one jury finds damages to be 
owed for past conduct and another does not.  At stake is how Tower could act 
prospectively if confronted with conflicting findings, including conflicting court-
ordered plans establishing the future policies and practices to be followed. 

 
Id.  The Fifth Circuit’s decision is distinguishable for the same reason, see 91 Fed. Appx. at 953, 
2004 WL 507572 (noting the predominance of claims for injunctive relief in affirming 
(b)(1)(A)), and in any event, the Fifth Circuit’s unpublished decision carries no precedential 
weight.  See id. FN*; 5th Cir. R. 47.5.4. 
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out all claims other than punitive damage claims.  See Settlement Agreement, § 4.K.  Thus, to the 

extent that the parties allege that allowing class members to opt out creates a risk of inconsistent 

adjudications (which it does not), that risk exists regardless of whether or not class members are 

allowed to bring individual claims for punitive damages.  The parties point to nothing unique to the 

nature of punitive damages that requires punitive damage claims to be addressed on a non-opt-out 

basis.  In fact, as the Fifth Circuit held in Allison, the opposite is true; a court cannot certify class 

claims for punitive damages under Rule 23(b)(1)(A).  See Allison, 151 F.3d at 421 n.16. Therefore, 

certification under (b)(1)(A) is improper. 

Finally, there is no risk that any injunctive relief obtained by an opting out class member 

would create any inconsistency with the class settlement because injunctive relief in an individual 

case would be limited only to the individual plaintiff.  If a class member opts out and obtains 

injunctive relief in an individual action against defendants, those defendants would not be subject to 

incompatible judicial obligations because the injunctive relief would apply only to the plaintiff at 

hand.  Thus, defendants would only have to change its practices with respect to that plaintiff and the 

relief therefore would not affect anyone else, including both the class members governed by the 

terms of the settlement agreement as well as other class members who elect to opt out.  See, e.g., 

Jones v. Am. Gen. Life & Accident Ins. Co., 213 F.R.D. 689, 698 (S.D. Ga. 2002) (refusing to certify 

a class under (b)(1)(A) because “[a]ny individual finding of liability will only require that Defendant 

restore life insurance benefits or pay benefits due to that single plaintiff and would not require 

Defendant to act inconsistently with other judgments”); Bacon v. Honda of Am., 205 F.R.D. 466, 483 

(S.D. Ohio 2001) (finding no risk of inconsistent judgments because “[a]ny monetary damages or 

injunctive relief awarded in cases filed by individual employees would extend only to those 
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employees”).  In other words, being subject to two different injunctions is not the same as being 

subject to two incompatible injunctions, since the injunctions may cover distinct plaintiffs.  Thus, 

because individual injunctive relief applies only to the individuals who opt out their claims, there is 

no justification for certifying a mandatory, non-opt-out class for punitive damages. 

2. Class Certification Under Rule 23(b)(1)(B) is Improper. 

To the extent that the parties seek certification of a mandatory, no-opt-out punitive damages 

class under Rule 23(b)(1)(B), such certification also is inappropriate.  As a threshold matter, it is 

unclear from the settlement agreement whether the parties seek certification under (b)(1)(B).  At 

times, the settlement agreement refers generally to requests for mandatory certification under Rule 

23(b)(1) and (b)(2), but at other points seeks certification of a mandatory class only under (b)(1)(A) 

and (b)(2).  Compare Settlement § 4.K (proposing to certify mandatory punitive damages class 

“pursuant to Rules 23(b)(1) and 23(b)(2)”) with id., § 4.A (stating that the parties will request final 

certification “under Rules 23(b)(1)(A), 23(b)(2), and 23(b)(3)”); id. § 4.L (requesting that the court 

certify the class “pursuant to Rules 23(b)(1)(A), 23(b)(2) and 23(b)(3)).  If the parties plan to 

request, and this Court plans to consider, certification under Rule 23(b)(1)(B), the Simmons 

Objectors challenge the validity of certification under that subdivision of the Rule. 

Certification under subdivision (b)(1)(B) is permitted only when prosecution of separate 

actions would create a risk of “adjudications with respect to individual members of the class which 

would as a practical matter be dispositive of the interests of the other members not parties to the 

adjudications or substantially impair or impede the ability to protect their interests.”  Fed. R. Civ. P. 

23(b)(1)(B).  This rule typically has been applied in cases where a “limited fund” of damages exists, 

such that an action by one plaintiff seeking damages threatens to deplete the fund and thereby 
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deprive later claimants of any recovery.  See, e.g., Ortiz v. Fibreboard, 527 U.S. 815, 842 (1999).  In 

Ortiz v. Fibreboard, the United States Supreme Court instructed that because of the constitutional 

concerns raised by prohibiting class plaintiffs from opting out of a settlement agreement, mandatory 

class certification under (b)(1)(B) should occur only in the most compelling circumstances.  See id.; 

see also Jefferson v. Ingersoll Int’l, Inc., 195 F.3d 894, 899 (7th Cir. 1999) (reasoning that Ortiz 

“says in no uncertain terms that the class members’ rights to notice and an opportunity to opt out 

must be preserved whenever possible”). 

In Ortiz, the Court expressed particular concern that mandatory classes threaten the due 

process rights of absent class members because, unlike (b)(3) classes, individual claimants are not 

allowed to opt out and have their day in court, regardless of their desire to do so.  See Ortiz, 527 U.S. 

at 846-47.  In addition, the Court admonished that “the certification of a mandatory class followed 

by settlement of its action for money damages obviously implicates the Seventh Amendment jury 

trial rights of absent class members.”  Ortiz, 527 U.S. at 845-46. 

Because mandatory classes subvert the traditional constitutional safeguards present in (b)(3) 

class actions for money damages (which permit a full opt-out right), any party seeking certification 

under subdivision (b)(1)(B) must take special pains to prove that a limited fund truly exists.  Thus, 

the Supreme Court has concluded that the plaintiffs must show, based on specific evidence, a fixed 

and ascertainable limit on the funds available to pay the claims of the class members.  See id. at 842. 

 That limit cannot be established merely by “agreement of the parties,” but instead must derive from 

some constraint external to the litigation itself.  See id. at 822 (“the fund [must be] limited by more 

than the agreement of the parties”); see id. at 864 (in order for a mandatory class to be permissible, 

“it would be essential that the fund be shown to be limited independently of the agreement of the 
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parties to the action”).  Second, the Court stated that the entire fund must be devoted to the claims of 

the class members, in order to ensure that the defendant does not receive a better deal than seriatim 

litigation would have produced.  See id. at 839.  Third, the class must be all-inclusive; it cannot 

exclude individuals who might be able to obtain a separate judgment and thus deplete the fund 

notwithstanding the certification of a mandatory class.  See id. 

Here, no basis exists for (b)(1)(B) certification because the parties have not demonstrated, 

through specific evidence, the presence of a “limited fund” of damages.  The parties have presented 

no evidence that the $7 million represents the absolute limit on the amount that defendants can pay, 

or that it is the maximum amount of allowable punishment.3  Furthermore, to the extent that the 

parties purport that the $7 million settlement fund does represent a “limited fund,” it is a fund whose 

limit was determined solely by the parties themselves.  Thus, certification of a (b)(1)(B) mandatory 

punitive damages class in this case would run afoul of the Ortiz court’s holding that a fund must be 

limited by more than mere agreement of the parties.   See id. at 842.  Moreover, the class is not all-

inclusive as required by Ortiz, because the class counsel’s state court plaintiffs who raise identical 

claims against defendants are excluded, and the class definition also includes other individuals who 

have claims on appeal against defendants. Thus, in the absence of any evidence demonstrating the 

existence of a “limited fund,” the parties cannot be allowed to strip class members of their 

constitutionally enshrined opt-out rights by agreeing to a mandatory punitive damages class.  See 

Richard A. Nagareda, Punitive Damage Class Actions and the Baseline of Tort, 36 WAKE FOREST L. 

REV. 943, 957-60 (2001) (“Class counsel may not create through the class settlement the 

                                                 
3 The fact that the class counsel obtained a jury verdict of $71 million in identical litigation in state court on 

behalf of individual plaintiffs in state court strongly suggests that $7 million does not represent the absolute upper 
threshold of damages available to the class. 
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justification for their power to trade in class members’ rights to sue.”).4 

                                                 
4  Notably, nearly every federal court to consider the issue has rejected attempts to certify 

mandatory punitive damages class actions.  See, e.g., In re Telectronics, , 221 F.3d 870 (6th Cir. 2000); In 
re Trans Union Corp. Privacy Litig., 211 F.R.D. 328, 347 (N.D. Ill. 2002); In re Complaint of River 
Towing Servs., 204 F.R.D. 94, 96 (E.D. La. 2001); Doe v. Karadzic, 192 F.R.D. 133, 140 n.10 & 145 
(S.D.N.Y. 2000) (noting that Ortiz “may have sounded the death knell for mass tort suits under Rule 
23(b)(1)(B)”); In re Diet Drugs, 1999 WL 782560 at *10 (E.D. Pa. Sept. 27, 1999); Cullen v. Whitman 
Med. Corp., 188 F.R.D. 226, 236 (E.D. Pa. 1999).  In fact, In re Simon II Litig., 211 F.R.D. 86 (2002), 
appeal docketed, No. 03-7140 (2d Cir. 2003), is the only reported post-Ortiz decision in which a court 
certified a non-opt-out punitive damage class under Rule 23(b)(1)(B).  That case is inapposite, however, 
because it involves punitive damage claims by a nationwide class of tobacco victims that, unlike this case, 
may run into the hundreds of billions of dollars.  Here, the settlement agreement contains only $3.5 
million in punitive damages and does not threaten to devastate the subprime lending market the way that 
Simon threatens the entire tobacco industry.  In any event, the case is of little value because it is currently 
on appeal to the Second Circuit.  See id. 

3. Class Certification Under Rule 23(b)(2) is Improper. 

Finally, certification of the class under Rule 23(b)(2) is improper because subdivision (b)(2) 

applies only to claims for injunctive relief, and does not apply to claims for punitive damages.  

Subdivision (b)(2) permits certification of a mandatory class only where “the party opposing the 

class has acted or refused to act on grounds generally applicable to the class, thereby making 

appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a 

whole.”  Fed. R. Civ. P. 23(b)(2).  Because the plain language of subdivision (b)(2) clearly limits 
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itself to injunctive and declaratory relief, the Fifth Circuit has stated that (b)(2) certification is 

appropriate only “so long as the predominant relief sought is injunctive or declaratory.”  See Allison, 

151 F.3d at 411; see also id. at 412 (“The (b)(2) class action, on the other hand, was intended to 

focus on cases where broad, classwide injunctive or declaratory relief is necessary.”).  Thus, if the 

predominant form of relief sought is monetary in nature, then a class cannot be certified under 

subdivision (b)(2).  See Bolin v. Sears, Roebuck & Co., 231 F.3d 970, 975 (5th Cir. 2000) (“The 

Advisory Committee Notes and our cases make clear that injunctive and declaratory relief is not 

‘appropriate’ when ‘the final relief relates exclusively or predominantly to money damages.’” 

(quoting Fed. R. Civ. P. 23(b)(2) Advisory Committee Notes)). 

Here, certification under Rule 23(b)(2) is wholly improper because money damages comprise 

more than just the predominant form of relief provided by the settlement, they are the exclusive form 

of relief.  The settlement agreement does not contain any form of injunctive relief whatsoever.  The 

only relief that class members can obtain are monetary payments distributed from a common 

settlement fund.  This is not the form of relief that can properly be subject to mandatory class 

certification.  See Allison, 151 F.3d at 411-12.  Moreover, the settlement agreement in this case does 

not seek a mandatory class with respect to any claims for injunctive relief, but does so only with 

respect to claims for punitive damages.  At least one district court in the Fifth Circuit has refused to 

certify classwide claims for punitive damages under Rule 23(b)(2).  See Corley v. Entergy Corp., 

222 F.R.D. 316, 323 (E.D. Tex. 2004).  Given that the settlement agreement at issue here concerns 

purely monetary damages, and that the mandatory portion of the class applies to claims for punitive 

damages rather than injunctive relief, certification of the proposed class under Rule 23(b)(2) would 

constitute grave error. 



 
 19 

C.  Certification of a Mandatory Punitive Damages Class Would Also 
Impermissibly Restrict the Class Members’ Opt-Out Rights With Respect to 
Compensatory Damages. 

 
Finally, it is worth underscoring that the proposed mandatory punitive damages class does 

not merely restrict the class members’ rights to opt out their claims for punitive damages; it also 

impermissibly restricts the class members’ undisputed rights to opt their compensatory damages 

claims out of the class.  As written, the settlement agreement nominally provides an opt-out right 

with respect to compensatory damages.  It also provides, however, that class members who opt their 

compensatory damages claims out of the class will not be permitted to share in the “punitive 

damages” portion of the settlement fund.   Thus, the settling parties seek to deny class members the 

right to opt out and seek punitive damages outside the class while at the same time barring them 

from receiving any of the punitive damages contained within the settlement.  The parties cannot 

have it both ways.  If they intend for the mandatory class to be all-inclusive and to prohibit class 

members from seeking punitive damages outside the class, then all class members, including opt-

outs, must be allowed to partake of the punitive damages in the settlement.  If the parties intend to 

bar opt-outs from the punitive damage portion of the settlement, then opting-out class members must 

be able to bring their own claims for punitive damages. 

This arrangement to bar opt outs from receiving punitive damages either in or out of the class 

creates a very real – and legally impermissible – burden on class members’ rights to opt their 

compensatory damages claims out of the class.   Even though the proposed settlement formally 

permits class members to opt out with respect to compensatory damages, it creates an enormous 

disincentive to actually do so, since all opting-out class members must forsake any claims for 

punitive damages, both inside and outside the class.  Such an arrangement certainly inures to the 
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benefit of class defendants, who can resolve all of their liability in one fell swoop, as well as to class 

counsel, who can maximize its fee recovery by coercing class members into staying in the class 

settlement.  But it harms class members’ interests in a way that is both illegal and unfair.  The parties 

should not be allowed to buy their own peace by selling the rights of individual class members who 

are entitled to decide whether or not they want to pursue their own claims for compensatory and 

punitive damages.  See Bolin 231 F.3d at 976 (“Allison reflects our concern that plaintiffs may 

attempt to shoehorn damages actions into the Rule 23(b)(2) framework, depriving class members of 

notice and opt-out protections.  The incentives to do so are large.  Plaintiffs’ counsel effectively 

gathers clients – often thousands of clients – by certification under (b)(2).  Defendants attempting to 

purchase res judicata may prefer certification under (b)(2) over (b)(3).  Allison speaks to these 

realities.”) (emphasis added) (footnote omitted). 

In sum, not only does the proposed settlement overtly restrict class members’ rights to opt 

out their claims for punitive damages, but it covertly restricts their right to opt their compensatory 

claims out of the class.  Neither due process nor Rule 23 can tolerate this result. 

II.  THE SETTLEMENT IS NOT FAIR, ADEQUATE, OR REASONABLE BECAUSE IT 
PROVIDES INADEQUATE RELIEF, IT INCLUDES AN OVERBROAD RELEASE, 
AND IT CONTAINS AN UNNECESSARY CLAIMS PROCEDURE. 

 
A.  The Settlement Provides Inadequate Relief to the Class.  

 
Judging from class counsel’s own representations, the proposed settlement provides 

inadequate relief to the members of the class.  Class co-counsel Richard Freese and class co-counsel 

Edward Blackmon, Jr. both provided sworn affidavits in the case of Smith v. Tower Loan, a class 

action settlement containing allegations described by Mr. Freese as “virtually identical” to those 

made against defendants in this case.  See Supplemental Affidavit of Richard A. Freese, ¶ 15, at 4 
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(attached hereto as Exhibit 1); Affidavit of Edward Blackmon, Jr., (attached hereto as Exhibit 2).  In 

his affidavit, Mr. Freese stated stating that he thought class counsel in Tower Loan was settling the 

class claims for an amount far below their actual worth.  Affidavit of Richard Freese, ¶ 15, at 4.  Mr. 

Freese’s conclusion was based on his own individual state court predatory lending cases, which 

concerned the same defendants making the same predatory transactions as in this case, his clients 

received compensatory damage awards ranging from $5,000 to $250,000.  See id., ¶ 10, at 3.  He 

also stated that the majority of compensatory awards were in excess of $75,000.  See id.5  Thus, 

according to Mr. Freese, claims identical to those at issue here can be valued at somewhere in the 

neighborhood of $75,000 for compensatory damages alone.  Yet, despite his own valuation of the 

class claims, he and the rest of class co-counsel have settled the class claims for a few hundred 

dollars apiece, and no more than $1,000.  And the awards described above are for compensatory 

damages only, while the settlement award in this case encompasses both compensatory and punitive 

damages.  To be sure, objectors recognize that every settlement involves compromise and that there 

are inherent risks with proceeding in litigation, class counsel nonetheless have failed to meet their 

burden of showing why diminishing relief from $75,000 to less than $1,000 – a reduction in class 

value by almost 99% – is necessary.  Unless co-counsel can justify slashing the value of the class 

claims by almost 99%, this Court should not approve the settlement as fair, reasonable, and 

adequate.6 

                                                 
5 Mr. Freese also stated that the his clients were awarded $3,000,000 apiece in punitive damages. 

 See id. 

6 Mr. Freese filed his affidavit in the Tower Loan case on the basis of his experience litigating similar 
claims in state court in Mississippi against the class defendants.  In his state court case, Mr. Freese obtained a 
jury verdict of $71 million, which is currently on appeal to the Mississippi Supreme Court.  Because the state 
court cases involve identical claims against the same defendants, developments in those cases are highly 
relevant to this one, for the following reasons.  First, any proceedings toward resolution of the state court 
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claims may shed light on the actual value of the claims in this case, given their similarity.  Second, because 
the state and federal claims are identical, but the state court claims went to trial whereas these have not, any 
difference in the amount of recovery provided to the state plaintiffs relative to the class plaintiffs should be 
given close scrutiny by this Court.  Because class counsel here are also counsel to the state court plaintiffs, the 
possibility that the resolution of this class action could affect the possible settlement of the state claims, or 
vice versa, raises at least the appearance of a potential conflict of interest. Given the possibility of such 
appearances, this Court should pay close attention to developments in the state court cases when determining 
whether or not to approve this settlement.  Counsel for the Simmons Objectors are requesting discovery in 
order to more fully develop the issue and present a more detailed objection. 
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Additionally, the opinions expressed by Mr. Freese and Mr. Blackmon concerning the 

inadequacy of the settlement of the Tower Loan class action settlement also reveal the inadequacy of 

the relief provided to the class in this case.  The relief contained in the Tower Loan settlement 

appears to be comparable, if not superior to the relief in this case.  In that case, the class settlement 

provided for $7.5 million to the class as opposed to $7 million here, although the class in that case 

was larger than the class appears to be here.  See Smith v. Tower Loan, 216 F.R.D. 338, 347 (S.D. 

Miss. 2003) (estimating class size at 103,000).  In addition, the Tower Loan settlement contained 

substantial equitable and injunctive relief, whereas the settlement here provides none.  See id. 

(describing the settlement’s equitable relief provisions).  Yet, in their sworn affidavits, Mr. Freese 

and Mr. Blackmon both describe the relief provided in Tower Loan, which involved “virtually 

identical” claims to those here, as inadequate.  Mr. Freese stated, for example, that in his opinion, “if 

the claims in Tower Loan were individually tried, they would likely result in jury verdicts for the 

plaintiffs and compensatory and punitive damages awards far in excess of the relief provided in the 

settlement of the Smith case.”  See Affidavit of Richard A. Freese, ¶ 15, at 4.  Similarly, Mr. 

Blackmon, in his affidavit, stated that the Tower Loan cases “have much more settlement value than 

that proposed by the class settlement” and concluded that “the Tower class members are receiving 

woefully inadequate monetary damages.”  Affidavit of Edward Blackmon, Jr.  Given that class co-

counsel believed that the relief in Tower Loan – which appears to be comparable, if not superior, to 

the relief provided here – was “woefully inadequate,” they cannot justify the limited relief provided 

here as fair, reasonable and adequate. 

B. The Settlement Contains a Dramatically Overbroad Release. 
 

Even if the proposed settlement did provide adequate relief to the class (which it does 
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not), it still should not be approved because it requires class members to release defendants from 

a broader and far more valuable range of claims and defenses than those actually litigated, 

without any corresponding improvement for the class members.  The release forces class 

members to relinquish 

all claims, demands, actions, suits, causes of actions [sic], whether class, 
individual, representative, or otherwise in nature, damages whenever incurred, 
liabilities of any nature whatsoever, including costs, expenses, penalties, punitive 
or exemplary damages, and attorneys’ fees, now or in the future, known or 
unknown, suspected or unsuspected, in law or equity, that he and any other 
settlement Class Member has, had, or may have, which relate in any way to City 
Finance’s and/or Defendants’ loan/insurance sales practices, and/or to the Claims, 
and/or to the allegations in the Action or in Related Actions. 

 
Settlement Agreement, § 4.H.1, at 14.   This broadly worded release is improper in at least two 

respects. 

1.  The Release Improperly Bars Class Members of the Ability To Assert 
Foreclosure Defenses. 

 
The first problem with the release is that it is so broad that it operates to deprive class 

members of the ability to assert defenses against foreclosures on their homes that they may face 

as a result of defendants’ predatory loans.  Foreclosure proceedings are an all-too-common result 

of predatory lending practices, and many predatory lending victims find themselves facing the 

loss of their home as a result of these costly and expensive tactics.  Under current law, victims of 

predatory lending who are sued in foreclosure can protect their home by raising a host of 

different federal and state law defenses.  For example, both the federal Home Owner Equity 

Protection Act (HOEPA) and the federal Truth in Lending Act (TILA) allow borrowers to 

rescind loans made in violation of those acts.  See 15 U.S.C. § 1639(j) (HOEPA); 15 U.S.C. § 

1635 (TILA); Newton v. United Cos. Fin. Corp., 24 F. Supp. 2d 444, 451 (E.D. Pa. 1998).  In 
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addition, borrowers can also rely on the Real Estate Settlement Procedures Act (RESPA), the 

Equal Credit Opportunity Act (ECOA), RICO, and state common law causes of action such as 

fraud, misrepresentation and unconscionability to defend against foreclosure.  While a broad 

range of defenses exist for victims of predatory lending, under the release contained in the 

proposed settlement, those defenses would be irretrievably wiped away. 

Because the broad release covers foreclosure defenses as well as affirmative claims, the 

effect of the settlement is to make class members worse off rather than better.  For most, if not 

all class members, the thing of greatest value affected by this litigation is their home.  The right 

of class members to defend against a foreclosure of their homes, which would cost them 

thousands of dollars in equity, would remove from them the item that provides them their 

greatest sense of security, and would uproot them from their communities, is the most valuable 

right they have, and it is incalculably more valuable than a few hundred dollars in money 

damages.  To require class members to give up the right to seek to keep their home in event of 

foreclosure leaves them worse off than if the litigation had never been brought.  Thus, the release 

contained in the proposed settlement is neither fair, reasonable, nor adequate. 

2.  The Release Improperly Encompasses Unrelated and Future Claims 
That Cannot Be Known or Anticipated at the Time of Settlement. 

 
The release also is overbroad because it purports to cover not simply the claims asserted 

in the class complaint, but any and all claims against defendants, now or in the future, and 

whether foreseeable or unforeseeable by class counsel.  In their efforts to achieve a sweeping 

resolution of all claims through enactment of a broad release, the parties have exceeded their 

authority and violated the due process rights of absent class members.  Unless the proposed 

settlement is properly narrowed, it cannot be approved.   
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First, the release provision is overly broad because it releases claims that are beyond the 

scope of the class action complaint.  The agreement requires class members to release all 

possible claims against the defendants, including future claims, rather than just the claims raised 

in the class complaint.  Class counsel, however, lack the authority to relinquish claims that were 

not the subject of their class complaint.  See Nat’l Super Spuds v. New York Mercantile Exch., 

660 F.2d 9, 18-20 (2d Cir. 1981) (“If a judgment after trial cannot extinguish claims not asserted 

in the class action complaint, a judgment approving a settlement in such an action ordinarily 

should not be able to do so either.”). 

Second, the settlement requires class members to release claims based on future events, 

that may not have even occurred yet.  Thus, the release forces class members to relinquish claims 

that have yet to accrue.  In so doing, the release violates the class members’ due process rights.  

See Stephenson v. Dow Chem. Co., 273 F.3d 249, 259-61 (2d Cir. 2001), aff’d in part, vacated in 

part, 539 U.S. 111 (2003); Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122, 1126 (5th 

Cir. 1969) (Godbold, J., concurring) (“[A]n overbroad framing of the class may be so unfair to 

the absent members as to approach, if not amount to, deprivation of due process.”); Yandle v. 

PPG Indus., Inc., 65 F.R.D. 566, 572 (E.D. Tex. 1974) (denying class certification because 

individuals with potential future claims “might neglect to ‘opt-out’ of the class, and then 

discover some years in the future that they have contracted asbestosis, lung cancer or other 

pulmonary disease.”).  Such a release violates due process not only because it goes far beyond 

the scope of the litigated claims – class counsel did not and could not attempt to litigate future 

claims – but more importantly, because the release makes it impossible for class members to 

make an informed decision whether or not to stay in the settlement.  Class members have no way 
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of knowing what may befall them in the future, and how severe their ensuing injuries may be.  

Thus, they have no way of valuing whether or not to stay in the class, and may find themselves 

in the unfortunate situation a few years down the road of having given up valuable claims and 

defenses as a result of future events that they could not predict.  See Amchem, 521 U.S. at 628 

(rejecting class settlement, in part because “those without current afflictions may not have the 

information or foresight needed to decide intelligently whether to stay in or opt out”).7  Class 

members cannot reasonably be expected to release claims that they can neither anticipate nor 

fathom at the time of settlement. 

                                                 
7 Moreover, class counsel is barred under Article III of the U.S. Constitution from releasing future 

claims since such claims have not yet accrued and therefore do not present a live case or controversy.  See 
Georgine v. Amchem, Inc., 83 F.3d 610, 635-38 (3d Cir. 1996) (Wellford, J., concurring), aff’d sub nom. 
Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997).  Because class counsel only has authority to litigate 
live claims, they also can release only live claims. 

Even more troubling, such a broad release gives defendants license to commit future 

unlawful acts against class members without fear of accountability because defendants can shield 

themselves behind the release.  The release requires class members to relinquish all future claims 

against defendants relating to their loan insurance and sales practices generally, rather than the 

specific loan and sales practices at issue in this litigation.  Thus, the release gives the defendants a 

free ticket to renew their illegal practices in the future, because defendants know that the release 

forecloses the class from bringing future claims, including claims regarding predatory actions not yet 

taken.  While such a broad release of future claims should never be approved under any 

circumstances, the implications in this case are particularly troubling, because the class members 
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here are entrenched in a long-term mortgage loan relationship with defendants.  For class members 

with mortgages, defendants now have as much as thirty years to continue to prey on class members 

through their allegedly abusive and illegal tactics.  This Court cannot countenance such an unfair 

result. 

Third, the release is overly broad because it forces absent class members to give up claims 

that were not actually litigated because they were different claims than those of the representative 

class plaintiffs.  The class litigation comprises only those claims that can be raised by the 

representative plaintiffs, yet there may be many class members whose claims are different, from the 

claims of the class representatives, but fall within the scope of the release.  See Super Spuds, 669 

F.2d at 18-20 (class settlement cannot release claims outside the scope of the litigation).  In an 

ordinary individual case, a settlement releases all claims that were or could have been litigated based 

on the theory that plaintiff’s counsel should have anticipated all possible claims.  In a class action, 

however, class counsel cannot anticipate every available claim open to each of several thousand 

class members, because they are not directly representing, and are not directly familiar with the facts 

of, each class member.  Therefore, unlike in the individual case, the release here has the unfair and 

unreasonable effect of sweeping away not only the claims that were the subject of the litigation, but 

also the claims that class counsel neither knew nor should have known about.  Additionally, the 

individual circumstances of absent plaintiffs may be different than those of the class representatives 

such that their unique individual claims could not have been litigated because they derive from 

different facts than those applicable to the class representatives.  As a result, the release is 

overbroad, and the settlement should not be approved unless its language is reformed. 

 
C.  The Settlement Contains An Unnecessary Claims Process. 
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The proposed settlement also should not be approved because it requires class members to 

submit unnecessary claim forms in order to receive a distribution from the settlement fund.  The 

settlement provides that each class member must submit a proof of claim form in order to receive 

any damages.  A class settlement should only require claims form submissions when the parties have 

no other way of identifying the members of the class.  Here, however, according to class counsel, 

defendants have full loan and insurance records dating back over the last two years and thus can 

identify the names and addresses of some class members from their available information.  Since 

those class members are easily identifiable, there is no reason to force them to submit to a claims 

process.  Unfortunately, the proposed settlement does not take such a simple step but instead 

requires class members to wrangle with the process of submitting a claim form.   

Instituting a claims process as a pre-requisite to receiving damages leads to the likely result 

that in the vast majority of class members will not submit claims forms and therefore will end up 

with no relief whatsoever at the end of the day.  While “Filed Case” class members (Category I) and 

“Bankruptcy Filed Case” Class Members (Category II) can have their counsel submit claim forms on 

their behalf, a large number of class members are Category III claimants who are not represented by 

counsel and must negotiate the difficult claims process on their own.  Most of these class members 

will not submit proof of claims.  Available evidence indicates that most of these class members will 

not take the time to go through with a claims process.  See, e.g., Strong v. Bellsouth Telecomm., Inc., 

173 F.R.D. 167, 169 (W.D. La. 1997), aff’d, 137 F.3d 844 (5th Cir. 1998) (in a consumer class 

action based on illegal billing charges, only 4.3% of class members participated in the claims 

process); Burch v. United Cable TV of Baltimore Ltd. Partnership, 732 A.2d 887 (1999) (9.7% 

response rate to claims process). 
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Broader studies of claims processes in class action settlements confirm that very few class 

members will take the time and effort to understand, fill out, and send back a proof of claim form.  A 

treatise on class action litigation and settlements has examined and compiled empirical date showing 

response rates in different types of class actions where claims forms were required.  See 2 NEWBURG 

ON CLASS ACTIONS, Appendix 8-4 (3d ed. 1992) (attached hereto as Exhibit 3).  In over half of the 

33 claims-process settlements examined, fewer than 20% of class members filed claims.  Id.; see 

also Gail Hillebrand & Daniel Torrence, Claims Procedures in Large Consumer Class Actions and 

Equitable Distribution of Benefits, 28 SANTA CLARA L. REV. 747, 751-53 (1988) (study of consumer 

class actions with claims-process settlements showing response rates ranging from three to thirty-

three percent of class members).  Thus, for a majority of class members, the effect of the claims 

process will be to leave them not just with inadequate relief, but with no relief at all.   

CONCLUSION 

The proposed settlement agreement before this Court does not meet the requirements for 

certification of a mandatory punitive damages class under either Rule 23(b)(1)(A), Rule 23(b)(1)(B), 

or Rule 23(b)(2).  The settlement is also not fair, adequate, or reasonable because it contains 

inadequate relief, an overbroad release, and an unnecessary claims procedure.  We therefore urge 

this court to deny the parties’ motion to approve the settlement. 
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