NOTE: The following decision was issued on October 3, 2002. In the decision,
the court found that the expert witness had “wrongfully and intentionally aitered
the most significant physical evidence in the case,” and ordered sanctions
intended to punish that conduct and deter future similar conduct.

A week later, as part of the scttlement of the case, the court entered an order that
sealed the sanctions decision, vacated it, barred publication of it, and prohibited
citation to it and testimony about it in legal proceedings. For the next three years,
Honda and other auto manufacturers continued to hire the same expert witness,
and used the order to hide the sanctions decision and bar other crash victims from
questioning the expert’s credibility. '

On October 26, 2005, the judge unsealed the sanctions decision in response to a
motion filed by Trial Lawyers for Public Justice. '
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THE.CITY OF AUBURN; WILLIAM
BATTERMAN; GARY BATTERMAN;
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HONDA MOTOR COMPANY, INC.;
HONDA AUTOMOBILE DIVISION;
AUBURN HONDA; DRYDEN J.
WILSON; and DOES. 1-XXX,
inclusive, o

il e N S S

The court oxrders, as a sanction for deliberate spoliation

" .of evidence, and acts in furtherance thgréof, the following

(1) the ~Honda’s -liability for the

remedies. inter alia: -

—

injuries suffered by plaintiff shall be deemed estahlished; (2)
. _ X o

defenses of contributory negligénge against

that_-Honda's

Plaintiff Sarah Davis are hereby stricken, and (3} that the s=sole

remaining issue of damages shall be tried to the jury.
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I. INTRODUCTION

Jury trial in this case began on July 2, 2002.

« on the morning of the twenty-sixth day of

Before

beginning proceeding

testimonyJ September 5, 2002, the court was advised that on the

previous evenlng, a defense expert, Mr. Robert Grat21n0er,

o am T

attempted to, or dld obllte;kﬁh certain “witness marks” on the

T

"

buckle of the seatbelt allegedly worn. by Plalntlff Barah Davis

at the time of the accident. Counsel for Plaintiffs orally )

moved for sanctiohs to and including striking the pleadings of:*(

the Honda defendapte. A written motion followed. The'matteﬁﬁ

has been thoroughly briefed. The parties have submittedy]

pumerous declarations.’

The court set Monday, September 9,

hearing on the clalm of spoliation of evidence.

211 counsel notice that September 6 could be used by them to

prepare;fof 1ﬂua*8eptember' 9 .hearing. On Friday, September 7,

and  Saturday, September 8, 2002, parties and their

representatives examlned the belts in question. The court..

appointed a special master to superv1se the 1nspect10n of thef

evidence on Saturday September 8, 2002 from noon to 4:00 p.m.

! The court has received objections to many of the declaratlons, some -of which
are appropriate, some of which are not. The court has only ccnsidered the
hearsay statements in the declarations for non- hearsay purposes. The court °
has ignored those portions of the declarations which lack foundation, or -

personal knowledge of the declarant.

Order after Hearing re: Sanctions - ‘Page 2
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Hearing on the spoliation issue commenced September 9, 2002

. outside the presence of the jury. The hearing was interrupted by

intervening proceedings2 and the court resumed hearing the motion
on September 20, and Septémber 23,.2002.
The court received physical evidence, declarations and live
testimony.
IT. FACTS

The fdllowing are the facts as found by the court.

- plaintiffs rested their case on September 3, 2002. Defendants

Ccity of Auburn and William Batterman similaxrly rested. Pursuant' -

to a demand for inspection, the Honda defendants arranged to

view the vehicle in question in this case. The inspection was

arranged for 4:00 p.m. on Septembex 4t 2002. The vehicle was

in the custody of the City of auburn, a party herein.

On September 4, 2002, a defense expert, Mr. Robert

Gratzinger, accompanied by a photographer, began an inspection

of the wvehicle which was invdlved in this single-car accident.

This was to be the third such inspection preformed by Mr.
kﬁrK

Gratzinger on the subject vehicle. Mr. Wolden, co-counsel for

Plaintiff, observed the inspection. After inspécting portions

of the seatbelt for the right rear passénger, Mr. Gratzinger

2 at the commencement of that hearing, 2 motion to disqualify the court
pursuant to Calif. Code Civ. Proc. 170.3 was filed by counsel for the Honda
Defendants. The court waived service of the motion. The motion was
eventually denied by a judge assigned to hear the disqualification matter by

the chairperson of the Judicial Council.
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kneeled down outside Mr. Wolden’s direct view. In response to

that movement, Mr. Wolden changed position in order to observe

what Mr. Gratzinger WwWas doing. Mr. Gratzinger examined the
belt mechanism for 1 to 2 minutes. While handling the seatbelt

and latchplate which was in the right rear passenger position

(indisputably plaintiff’s position-ﬁn the zuto at the time of

the accident) Mr. Gratzinger first appeared to blow'on the

latchplate, as if removing dust. He then began to Vlgorously
rub the latchplate with a reddish colored grease rad, in a rapid

back and forth motion, bearing down and applylng pressure Lo the'jf

_1atchp1ate while doing so, as in a buffing motion.? Mr .

Gratzinger accomplished this by holding the latchplate with one

hand, and with the othexr hand, holding the rad, - he rubbed it

parallel to the pass—through of the latchplate. Mr . Gratzinger

rubbed back and forth between 5 and 10 times. Mr. Wolden

observed this rubbing to go on for up to approximately 10

seconds.

Frozen in astonishment, Mr. Wolden briefly did nothing in

reaction to Mr. Gratzinger's actions. But when his mind

registered that Gratzinger was poseibly damaging the “witness”
marks on the 1atchp1ate, Mr. Wolden oxdered Mxr . Gratzinger to

wgtop”, and shortly thereafter “Stop ETIE Mr. Gratzinger did

} phe motion physically demonstrated by Mr. 'Wolden to the court resembled a

‘motion one would use to “buff" a gurface to make it shiny.
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not react directly to Wolden, but simply stopped rubbing. Mr.

Gratzinger then pulled the rag away from the latchplate, and put

the rag into his front pants pocket.
The photographer accompanying Gratzinger then began taking

photos of the latchplate. Before that, they had been taking

photos of the seatbelt webbing.

Meanwhile, at the conclusion of the trial day, which was

4:00 p.m., Mr. steven Gurnee and Mr. Daniel Wilcoxen, counsel

for plaintiff, had driven in the opposite directibn from Auburn

Gurnee’s office, the
Tony

to Mr. Gurnee's office. In Mx.
d a phone call from Dr. Qances, an expert

receptionist receive

who previously had testified for plaintiffs in this case. Part

of Dr. Sances’ testimony dealt with the fact that he had

observed “witness” marks on Plaintiff’s seatbelt latchplate, and

¢ marks to the jury throgﬁh photographs -

n

i o
ert for the City of Auburm, Dr. Yoshida.

had shown these wwitness

-~ taken by an eXp

Mr.Gurnee put DI. sances on the speaker-phone go that Mr.

Wilcoxen could participate in the call. Mr. Gurnee then related ' ..

to Dr. Sances ovexr the phone that Honda defendants were in the

process conducting an inspection: of the vehicle. When Mr.

Gurnee related to Dr. Sances that Mr. Gratzinger was conducting

the inspection, Dr. cances warned Mr. Gurnee not to allow Mr.

~

Gratzinger to get near the seatbelts or the latchplate with any

sort of cloth. When My. Gurnee inquired why, Dr. sances opined

order after Hearing xe: ganctions Page §




that the “witness” marks which existed on the. latchplate were

. delicate, and would be destroyed. Mr. curnee responded “They

wouldn’'t do that .”

Nevertheless, Mr. Gurnee immediately placed‘a call to

Mr. Wolden via cell phone at 5:03 p.m. Mr. Wolden_received this

call approximately 1 to 2 wminutes after Mr. Wolden had ordered

Mr. Gratzinger to stop rubbing the latchplate with the shop rag.

When Mr. Wolden was warned by Mr. Gurnee not to allow Mr.

Gratzinger to get close to the seatbelts or latchplate with a

rag or cloth, Mr. Wolden replied "Too late.ﬁ' Mr. Wolden was

instructed by Mr. Gurnee t+o secure the rag as evidence so that

it could be examined.

Mr. Paul Cereghini, co-counsel for Honda defendants,.

approached Mr. Wolden and Mr. Gratzingexr shortly after Mr.

Wolden received the phone call from Mr. Gurnee. Mr. Wolden,

hav1ng ‘received 1nstruct10ns from Mr. Gurnee to obtain and

secure the rag as evidence, was in the process of obtalnlng the

means to properly secure the rag as evidence - & plastlc 21plock o

tape, and a marking pen.' Mr. Wolden had

bag, a staple gun,

enlisted the a551stance of Mr. Tim Blaine, co-counsel for the

City'of Auburn, to obtaln these items. Whén he'had the items he

needed to secure the rag, Mr. WOlden ‘asked Mr Gratzingexr for

the rag. Mr. Cereghini intervened, and refused to allow Mr.

Gratzinger to tuxrn the rag over to plaintiffs. Mr. Cereghini

Ordex aftexr Hearing re: Sanctions Page 6



.

did so, making & comment to the effec

+told Mr. Wolden and Mr. Blaine

expired. Mr. Grat21nger kept control

*apén court, dismissed the jury for the day.,

preseﬁce of the jury, Mr.

¢ that: “What, do you want

to make a federal case out of this too?” MIr. Cereghini then

"We’ll keep the shop rag.”

At 5:30 p.m. Mr. Blaine, counsel for the City of Auburn,

terminated that vehicle 1nspectlon, +he time for the same having

of the reddish grease ¥ag

upon ljeaving.the scene.

on September 5, 2002, the court wag informed in chambers of .

the basic facts as related above. The court thereupon entexred

the presence of the jury. Upon receiving further comments from

counsel on this subject,'the.court ordered that the seatbelts in-

the automoblle be secured by the Placer County Sheriff’s

Department evidence technicians, and ordered that Mr. Gratzinger

pe produced in court latexr that day. The court also ordered

that the rag used by Mr. Grat21nger be produced.

At'the'afternoon segsion, which was conducted ocutzide the

Grat21nger ‘gave what appeared Lo be a

ehop rag, to counsel for Honda,

rag, now . enclosed in a plastlc 21plock bag, with the court.

Both parties have filed declarations ln addltlon to

presenting testlmony and physical evidence. As a result of the

evid@ﬁoe produced, the court further concludes as follows:

: . - p

-

Order aftex Hearing re: Sancticons rage 7
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1. Mr. Gratiinger deliberately and intentionally used a

- rag upon the latchplate of Sarah Davis to cbliterate or alter

the pre-existing "witness” marks which were observed by

plaintiff’s experts and plalntlffs attorneys. 1t is unknown

whether the rag used was impregnated with some sort of chem1ca1

or was used in connection with some foreign substance which

assisted in the process of removal.
2. The rag subsequently produced by Mr. Gratzinger_in

court was not the same rag as was used by Mr. Gratzinger during

the course of his vehicle inspection. This is based upon the

observations of Mr. Tim Blaine, who the court finds to be -

credible.

3. Mr. Gratzinger is a seasoned forensic expert. His
actions in rubbing the latchplate were contrary tO accepted
methods of handling phy51ca1 evidence, and were not done by

mistake, negligence,‘or 1nadvertence No one had given

permission to Honda to conduct destructive testlng, nor was any

regquest to eqnduct‘aespructive testing ever made.

4. ﬁ@._Cereghini knowinle'preveﬁted the rag, which.was
evidence of‘spo1iation, from being preserved at the scene. This
tiffs from preserving the best ev1dence

further prevented Plain

which would have)demonstrated the mechanism by which the

seatbelt latchplate had been physically altered.
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‘prevented any su

. prder after Hearing re: Sanctions

5. Mr. Cereghini did not physically control of the

possession of the rag used on the latchplate as he represented

to counsel that he would. Ee allowed the rag to continue in Mr.

Gratzinger’s custody, allowing the chain of evidence concerning

the rag to be jrretrievably broken.

6. Mr. Cereghini’s_actions (1) ratified, on behalf of the

Honda defendants, Mr. Gratzingexr's actions in altering the

evidence in question; (2) compounded Mr. Gratzinger’s alteration

of evidence by refusing to allow the thsical mechanism which

was used to accomplish the alteration to be preserved; (3)

bsequent examination of the rag by allowing the

chain of evidence to be broken; (4) regulted in the further

destruction of physical evidence consisting of the actual rag

which was used to accomplish the physical alteration of the

seatbelt latchplate.

7. Faint “witness’ marks'which existed on Sarah Davis’

latchplate were removed by Mr. Gratzinger. The physical

appearance of the Plalntlff S - seatbelt 1atchplate was altered

from its previous appeararnce, by ellmlnatlon of  the “witnegs’

marks. The latchplate without the wwitness” marks was then

photographed by the photographer for Honda defendants, with the

intention of producing the evidence of-the altered latchplate to

the jury.

Page 9
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ITX. DISCUSSION

Intentional or negligent gpoliation of evidence, while not

creating a new cause of action, may give rise to the imposition

of recognized sanctions in order to punish and deter such

conduct. Those ganctions can cover a proad rangde of remedies

from monetary sanctions, instructions to the jury. discovery

sanctions, which include monetary canctions, issue preclusion

sanctions, striking pleadings, and termination of the action.:

sanctions in the form of other préceediﬂgs, such ag those before

the State Bar, O criminal sanctions are also available.

No California case hag ruled upon the effect of a
deliberate spoliation of evidence which actually occurred during

the course of trial during an inspection of evidence. There are

many cases that deal with the imposition of.terminating

sanctions prior to trial, inclhding.striking an answer or other

pleading. entering a default, dismissing the ~action, or striking -

an affirmative defense. = Howeverl, rhese cases focus on discovery

apuses that are committed prioXr to trial, and primarily result

from violations of previoﬁs discovery orders. It is rsCOgnized_

that in such situations, the'imposition of “progressive”

sanctions 1is especially appropriate to sompel-adhsrence_to prior
orders as well as deter future wrongful condust. Thig is not

t+hat case.
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Plaintiffs do not have the option of basing a new lawsuit

or a new cause of action on the intenticnal speoliation of

evidence by the Honda defendants. The tort of intentional

spoliation of evidence was first recognized as an independent

tort by California in Smith v. Superior Court (1984) 151

Cal.App.3d 491. Negligent spoliation.of‘evidence was recognized

in 1985 in the case of Velasco v. Commercial Building :

Maintenance Co. (1985) 169 Cal.App.3d 874. During the years of

1984 through 1598, if a party'dgtermined that an opposing party
destroyed or failed to maintain evidence; their cption waslto
amend their complaint or file a new pleading.assertiﬁg a cause
of action for negligent. oxr intentional spoliation of the
evidence. However, in 1998, the California Supreme Court
refused to allow a separa;e cause of'action-for intenticnal
époliation of evidence in Cedars-Sinai Medical Center v.
Superior Court(Bowyer} 18 Cal.4th 1, 954 P.2d 511, 74
Cal.Rptr.2d 248 (1998). Sﬁbsequently, in 2000, the tort of

negligent spoliation of evidence was likewise rejected. Farmers

Insurance Exchange v. Superior Court (2000) 79 Cal.App.4”’1400.”"“

In refusing to allow the tort of intentional spoliation, .

the Cedars-Sinai ceourt focused on the availability of other
deterrents to address,spoliation, and specifibally addressed the
‘broad range of discovery sanctions (which include terminating

sanctions) outlined in Calif. Code Civ. Proc. §2023. However,
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§2023 did not take effect until July 1, 1987. Therefore, no

 case prior to 1987 'discussed the specific digcovery sanctions

which were later provided for in that cection. Predecessor case

law dealt primarily with compelling witnesses to appear and

testify and related to the depositions of parties in default or

not appearing.

Cedars-Sinai Medical Centexr V. SuperioXr Court(Bowyer} 18

cal.4th 1, supra, notes that spoliation of evidence is a misuse

of the discovery pProcess, and would fall within the purview of

calif. Code Civ. Proc. §2023:

wThe sanctions under Code of civil Procedure section 2023
. are potent. They include monetary gsanctions, contempt -
sanctions, issue ganctions ordering that designated facts
be taken as established or precluding the offending party
from supporting or opposing designated claims or defenses,
evidence sanctions prohibiting the offending party from
introducing designated matters into evidence, and
terminating sanctions that include -striking part or all of
the pleadings, dismissing part or all of the action, Or
granting a default judgment.against the offending party.”
Cedars-Sinai Medical Center ~v. Superior Court (Bowyer) 18

cal.4th 1, supra-

-~

Ultimately, the questioh of the appropriate use of a

ganction for intentional gpoliation of evidence is omne which

falls within.the sound discretion<of the trial court. In

reviewing its discretion, the cqurt has considered the full

range of available gancticons. In this case, the single most

critical igsue. is whether Sarah Davis was wearing her seatbelt

at the time of the accident. The defense hag focused rheir
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efforts on this gquestion, and have committed their defense to

establishing that carah Davis was not belted. Their very first

defense witness teetified in depth in support of Honda's

contention that garah Davis was not wearingvher seatbelt. Honda

represented Lo the court that their next two witnesses would -

similarly suppért that theory.

Honda's position is that if Sarah Davis would have been

belted, that she would have curvived the accident with no more

than minoxr injuries, as WerIe +he other three occupants of the

automobile. The defense'’s opening statement explains that: .
“The evidence will show that wearing a seat
belt makes 2 tremendous difference. The occupants
who are ejected during a roll-over have much greater
chance of being seriously injured or killed in a.
roll-over. The principal penefit of a seat belt is
to prevent ejection. The three wearing, the )
evidence will show, were not ejected. The one who
was not wearing, garah Davis, was ejected and
gustained her injury outside the car when it slammed
into the ditch wall. Had she been belted, she would
not have been ejected. che would have been
uninjured just like her three friends.” Opening
Statement by Mr.'Richard Bowman, counsel for Honda

pefendants.

The issue whether there were wywitness” marks on Sarah

Davis’ seatbelt and latchplate has been hotly contested.

.Piaintiffs experts point to fain£¢'but unequivocal evidence that

such “witness” marks are present.- They posit that the “witness”

marks have been demdnstrated py  the earliest photos taken of the
belt and latchplate. The defense has contended, and intend to
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present testimony that there are Tno wiyitness” marks on sarah

pavis’ aeatbelt.

The significance of this issue is heightened by the

testimony which describes the mechanism of the injury gsuffered

by Sarah Davgs. A non-retained expert, Dr. Lemmons, who was

garah’'s treating physician at Sutter Roseville Hospital,

indicated that she was injured by & downwaxd blow to the rear

" right side of her head. This was restified to be congistent

with the motion of a roof crushing inward during the course of a

rollover accident. The defense theory is that sarah was ejected

out the back window (“back light” is the technical term used by

the experts) of rhe automobile as it skidded to a halt against

an embankment, and that she sustained her injuries when her head

struck the embankment. The seatbelt issue is more than just a

basis upon which to assert contributory negligence, it is

critical to determining causation.
Honda's deliberate gspoliation of evidence amounts to an

admission that Sarah Davis was wearing her seatbelt at the time

of the accident. By destroying evidence favorable to plaintiff, -

re evidence favorable to themselves,

and attempting‘to manufactu

the Honda defendants have essentially admitted the truth of

sarah Davis testimony that she was wearing her seatbelt. If

this were not the case, then one must ask why Honda would bother

to alter the evidence in question. Case law has recognized this.
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connection, and it is particularly apt in this case. See

Cedars-Sinai, supra, 18 Cal. 4th 1, at page 11. Attempting to

eliminate the evidence that she was wearing her belt eseentlally

admits to the correctness of her pOSlthﬂ and her entltlement'to*

prevail on the igsue of causation of her injuries and the

absence of any negligence on her part.

The court gives great weight to the testimony of Mr. Wolden

and Mr. Blaine and finds their testimony credible. Mr. Wolden

was visibly upset at even reporting the events of September 4,

2002, and was clearly uncomfortable with having to place his own

credibility in issue. Mr. Blaine’s critical testimony that.the

rag produced in court by Honda was different than the one used.

on the seatbelt 1atchplate is credible. Realizing that

professional career and reputation of Mr. Gratzinger was on the

line, Mr. Blaine swallowed back his breaking voice when he

testified to the difference which he noticed between the rag

actually used by Gratzinger as opposed to that which was

produced to the court the next day.

rt does not give credence to the Defense expert, Mr.

The cou
McCaxthy. The defense position in the sanctlons hearing was
—

wwitness” marks on Plalntlff 8

—

that there never had been

Gratzinger altered the

-Vlatchplate, and nothing done by Mr.

appearance of the latchplate. Calling attention to the

existence of what appears to be a grease spot on the latchplate,

-"‘# [
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Dr. McCarthy inaicates_that if the.latchplate had been rubbed by
. Mr. Gratzinger, it would have rubbed off the grease spot. He
was unconvincing in describing the opposite condition of the
1a£chp1ate, and his explanation of what appeargd to be laterdl
rubbing marks was evasive and unconvincing. Thé_ESEfE_ESEEJE9t

pelievepais testimony that Fhére were never witness marks on the

latchplate. The declarations of Dr. Sances and Mr. Friedman are

more persuasive. They both EEéiEEEE_EEEE_EEEE;TEEEE_EEE?
previously on the latchplate, and are now gone. The court
o

finds that there were wwitness” marks on the latchplate

pfeviously, and were obliterated by Mr. Gratzinger.

It is the court’s opinion that the conduct by Honda
defendants is of a W9EEaEEfESEEEEEELEEEEEESEE_EéEEFe' This
conduct sQggigﬂzzigggz‘E_EEESEign which not only punishes Honda
for its deliberate.destructioh of evidehce which supports”

plaintiffs case, but .should deter future similar conduct . In

that regard the sanction must be certain, should not be
susceptible of allowing Honda to escape its ability to punish
and deter, oOr render'it meaningless. And it must be
proportional,to the actual harm which was dohe, and the
malignant intent with which the acts were committed.

The court does not need to recount the foundational
premises which prohibit deliberately presenting} or attempting

to present false evidence to a court in order to defeat a
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legitimate claim. Suffice it to say that rhe very nature of the

- justice process demands vigilance to the principle that it is

the right of the parties to present thé-factS'to the court in a

1ight most favorable to their position:f put that the false
s iom - oM O L —

n. or manufacture of evidence_ is an
e of eV oEnES

e

production OT destructio

assault upon the integrity of the facﬁ;finding process.

The court has contemplated a wide:range of sanctions

available to it. This range consists'of singular remedies, and

combinations of different remedles For the purpose of

exploring the way in which the court has evaluated the exercmse

i

of its discretion, the following represents the range of the

court’'s thinking.

A.‘Criminal'Sanctions. The issue whether a violation of

Dorted by the court to

the applicable criminal law has been. re

the approprlate law enforcement agency what, 1f any, further

action is warranted in that connection will proceed on its own

track without further involvement of thie court. Whether Honda -

gefendants themselves would ever be subject to criminal -

ganctions seems tO be remote. Whatever criminal sanctions might

be ultimately sought, if any. will be_likely pe levelled against

individuals, not the domestic or foreign corporate entities

involved in this case.

B. Monetary Qanctions. The issue of monetary sanctions

has been considered. Agsessing a proper amount is very
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AR
difficult, both in the context of an approprlate amount to serve

as a sanction, but also as a deterrent. It appears to the court

that no reasonable amount of monetary sanctions would serve as a

deterrent to the Honda defendants in this case. The stakes-in
this litigation are high, and even the 1mp051tlon of a seven
flgure sanctlon would still leave the Honda defendants in the
positiom that "It was worth.lt in the'long run;5

This seewms to be a good point to stop and consider the .

nature of the current 11t1gat10n It is undisputed that the .

Plaintiff is a quadrlpleglc, rendered so at age'17. Not only

X

has shewsuffered the horror of being rendered a prisoner in her
own body, but she has lost.the soc1al and psychologlcal support
of her friends and family.' Tragedy follewed tragedy. Sarah’
Davisg’ mether, afflicted with brain cancer, choge to ferego
treatment for her cancer, and thus forfeited anf chanae of
sustaining her own life, in exchenge for spending what little
time she had left wrth her deughter. Ms. Davis’ teenage friends
abandoned her.  Her father was overwhelmed by this tragedy, and
was physically and psychologically unable to care for Sarah

himself. Plaintiff nog_lixes in an agsisted living facility

T

away from her home town, surrounded gerlatrlc patients. She has

P a—
‘ _.-—-_—....———

no one her own age to relate to. These devastatlng events have
produced the potential for gignificant monetary damages. At

this point in time, the economic damages which plaintiff has
— .
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1aid before the jury ranges between-$E§;;_§;;:g%;;igp'dollars.
= —— — =

" The range of non- economlc damages would depend upon the opinion

Sufflce to say that the plalntlff'has

of the trier of fact.

1ived more of ner life in ital han she has out of

hos@lffiipiiﬂffﬂEhg’aCCldent By any standards, this case’

s of an unusual and hlgh degree.

presents a claim for damage

This having been said, the congeguences of the Honda:

defendants actions need to be evaluated in terms of their impact

on the case, and the prejudice to the plaintiff and other

Llparties - not in terms of how significant their conduct has

been in texrms of dollars.' Clearly, & sanction, in order to

punish and deter, would have to be in the millions of dollars.

put were this to be the only sanction, the Honda defendants

would still be in the p051tlon to proflt from theixr wrong,

should the court do nothing more. They would still be able to

present their case on liability, argue the issues relating to

damages, and in esSsence, still prevail, rendering a sanction -

award to plaintiff as a hollow remedy under the circumsténces;

the court has rejected the 1mp051tlon of monatary

Therefore,

N ————

sanctions.

The court will, however, place part of the burden of the

proceedings necessitated by Honda's conduct dnithem by awarding

attorney fees and costs to the Plaintiffs, City of Auburn, and

Defendant Batterman, according to cost bills to be submitted to
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the court, supported by declaration. The costs shall include

- not only reascnable attorney fees necessitated in pursuing a

sanction herein, but shall include the expénses incurred in

ut1121ng experts, and other costs which are allowable Dby

statute. Addltlonally, the court will requlre Honda to pay for

—

the services of the spe01a1 master app01nted by  the court to

allow inspection of the séatbelts and latchplates in guestion on

saturday, September 6, 2002. That cost is in the sum of $1600,
: ) (__________4______.-—_‘..
which the gcourt orders paid forthwith. ' :

C. Evidentiary inferences., Next, the court could inform

the jury of the findings which the court has made regarding the

events which amounted to spoliation. This would allow the jury

to infer from Honda's conduct that they had somethihg to hide,

and that this would bulk in Plaintiff’s-favoi in any eventual

verdict. Once again, however, this still leaves the issue of

1iability and damages to the jury, which could conceivably

result in no sanction against the defendant Honda whatsoever.

Again, Honda is undeterred and the sanctions might, in

hindsight, be repdered virtually meaningless.
. The court coculd also allow the parties to present their own

versions of what occurred on the afternoon of September 4, 2002.

This would then call for instructing the jury that they could

draw and adverse inference against +he Honda defendants if they

found that the alteration of the evidence occurred. This latter
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sanction is wholly unsatlsfactory in these circumstances, as the

. court itself has determined that the spollation in fact occurred

by more than a preponderance of the evidence. Moreover,

allowing or requiring the parties to litigate this iassue would

create a trial within a trial, would doubtelessly consume up to

weeks of additional testimony. ThlS would focus the attentlon

of the jury away from the real issues in this case. Given the

current posture of the case, the longer.it_takes‘to_get the case

to the jury, the gfeater probabilty of a mistrial,-
parenthetically, this conduct on Honda's part does not

occur in a vacuum. Evidence has been introduced in this trial

which, if believed, shows a'pattern of dlshonesty on Honda =

part by the productioh of false svldence in American lltlgatlon

The testimony of akio Takaoka describes‘incidents where he was

e

reqguested to personally alter safety test reports for use in

American litigation.’ Numerous examples were recounted of

: alteratlon of test reports, 1nstructlons to prepare reports in

pencil so that the results could be changed, and other similar

improprieties. Fvidence has shown that the safety test reports

on the predecessors to the subject vehicle have been

inexplicably inaccurate in their conclusions (testimony of

Donald Friedman) . Evidence'produced from previous litigation in

Hawaii points toward additional test report'alteratiOn.
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While the posture of this case has, as a result of the
factual findings made by the court ‘herein, been set on a course
.fﬁhﬁhidh substantially alters the nature of the litigation, the

fact remains that if the Defendants could'precipitate a

strial, it would clearly be in their best interests to do so.*

This is true for several reasons. In the first place, Plaintiff

has completed her case, and the defense has vigorously cross-

examined most all witnesses. A mistrial would essentially give

e

Honda the benefit exploring and deve%opéog_the inconsistencies

in plaintiffs witnessesg’ testimony which invariably occur.

Honda

r

Coupled with depositions already taken of these witnesses,

would be at a distinct advantage over the plaintiff in being

A retrial

able to exploit even minor deviations in testimony.

of the case would give Honda the opportunity for pointing out
digscrepancies in a witnesses testimony from previous depositions

and previous trial testimony. This court is well aware that .

* The Honda defendants have continue to posture and “make a record” of what
they perceive as reasons for a mistrial. For example, at the hearing on the
sanctions, Honda defendants were clearly informed, and agreed that they would
have limited time during which to present their case to the court. Having
utilized all of their time with extensive cross examination, and the
presentation of their live testimony, Honda requested additional time in
which to present the testimony of five additional witnesses {this with no
time left on the clock). When this was denied by the court, Honda then
produced extensive declarations from the very witnesses they claimed they
were prepared to call. Immediately before the court recessed and took the
matter under submission, Honda fired a parting shot that they desired to call
the court as a witness. Their tactics are transparent. Had they intended to
call the court, they had ample opportunity te raise that issue so that the
legal implications could have been fleshed out. Instead they chose to leave
it for the last thing to occur in the record. Their request was untimely and

not made in good faith.
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. retrial.

retrials become logarithmically more difficult to obtain a

verdict precisely for this reason. Moreover, none of the Honda

witnessées have been yet'been cross-examined by plaintiffs,

leaving them w1thout a 81m11ar opportunlty in a subsequent
T T i s
© This ‘should not. happen, and Honda should“not proflt

I

—
" from their own wrong in this regard.

Secondly, Honda would be benefit from the continuance by

having additional time for trial.

Third, they would be able to alter their appfoach to the
case to match the posture in which it now gits. All of the

above inure to the benefit of Honda, and to the detriment of the

remaining parties. -

C. 1Issue Preclusion. The court has considered issue

preclusion. In particular, the court has considered resolving

the seatbelt issue against the defendants, and essentially
instructing the jury that the issue has been determined against

Honda. This remedy is more appropriate than mere monetary:

sanctions, because it removes from the Honda defendants the

opportunity to profit by misleading the jury from the true
facts. The very issue which they attempted to manipulate is

thus resolved against them. While this is a sanction which has

some symmetry, by itself, it falls short of the mark for three

reasons.
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First, limiting the éanction to the elimination of the

. geatbelt defense leaves the Honda defendants in the position‘to
argue for a defense vgpdict on the question of négﬁigenceﬁﬁt~'
other prbaucts liability”bases.. In ‘the event of a defense
verdicé,-therdétérrént effect, énd the pﬁnishmeﬁt for WIOngdoing
is hollow at best. 'Such“a situation would leave ﬁﬁe dobr open

‘ to accomplish nothing more than making the Honda defendants
nervous.

Second, this limited sanction overlooks the events

subsequent to the actual removal:-of the “witness” marks. By

marks should, in this

itsglﬁ,hhe—acb_of_rgmoval of the “witness”

figfﬁLEpriﬂiDﬂ+ﬁiE§Eify the removal of the seatbelt defense

from Honda. The conduct which occurred after there removal of

——

the “witness” marks justifies the application'of further
sanctions to punish and deter that_further:coﬂduct,‘thét ié, Mr.
Cereghini’s preventibﬁ Qf securing the rag by Plaintiff,.his
failure to préserve the evidentiary integrity of the rag, and
providing a different rag to the court in place of the original.
Plaintiffs had not forcefully argued the significance of
.the role in this sordid matter which was played by Mr.
Cereghini. 7The court can only deduée that this is due to
congiderations of profeséional courtesy. Thé fact ig, that this

situation has been seriously conmpounded by Mr. Cereghini’s

conduct. Acting on behalf of Honda, he erased any possibility
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of precisely determining hcw the alteration occurred. Faced
with the existence of real and relevant physical evidence, he
failed to preserve jt, failed to make good on his representatloa
‘that “We will retaih the rag”,-and effectively destroyed any |
possibility of- preserving the evidentiary value of the rag.-.His

" activities crossed every bzight line which separates advocacy

from manipulation of the facts.

The first spoliation by Mr. Gratzinger,-destruction of the
. wyitness” marks on the latchplate, was just the first in a

series of events. Honda had other opportunltles to 11m1t the

,____,__._.._______'______,_,_,____L__m__

damage which was done, but at every opportunlty, they selected

the course of actlon Wthh almed at obfuscating the facts, and

. -——-’-"—.
covering up the truth. Mx. Cereghlnl could have agreed to
Sy

secure the rag in the £irst instance. But he did not. He could

have personally retained the rag and taken measures to retain

its evidentiary value. But he did not. Mr. Gratzinger could

have secured the rad for eV1dent1ary purposes. But he did not.

Mr. Gratzinger could have tu:ned the same rag into the court.

put he did not. In sum, this is not a single wrongful act._ it
ijs a course of conduct.

Third, the issue whether Plaintiff was wearing her
seatbelts is intricately wound up in the actuai liability

1f Sarah Davis was belted as she contends, then a-

igsues.

o —— e

compelling argument can be made that the automoblle in guestion
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is clearly defective. This is consistent with plaintiffs theory

— T e—. e ———— e

- that in a dynamic rollover accident, with a driver’s side

leading edge roll, the greateet danger to the occupants occurs

when the passenger side contacts the pavement. The glass

structures which held the roof in place durlng the leading edge

strike are no longer present to give strength to the roof, and

it collapses in on the occupants. plaintiffs similarly point to

a “witnegs” mark in the roof structure which is a concave dent

in the approximate position where plaintiff’s head would have

been had she.been belted into place. If the seatbelt defense 1is

determined not to have merit, then the defense is left with a

poor chance of avoiding liability.

For the foregoing reasons, the court will not simply strike

Honda’'s seatbelt defense.
.D. Striking all of Honda’s Pleadings. Serious

congideration was given to striking Honda's -answer and entering

their default. In light of the court's findings on the facts,

it is clear that Honda was in the process of attempting to rob
,.—..—-———'—‘___—-—'_' - I

Plaintiff of her rights to 11t1gate on a level playln field,

—s e

————
and to seek adequate compensatlon

More than that, Honda was

"

trying to win by cheating. They were attempting to deny

Plalntlff even the chance of compensatlon

o T e e
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L

Honda not onlx;ﬂrongfull -_and intentionally.altered the

most significant physigg;rgyidence in the case, but having

accomplished'that‘gogliggggggnattorney then ratified those acts.

By acting in this manner, Honda and their agents placed the

evidence of spoliation beyond. the control .of the court and the
B [—— ‘ .

remaining parties by deliberately allowing the rag-to itself be

the subject of spoliation.

But the court feels that striking Honda’s pleadings aﬁd-:
entering a default judgment against them_goes tqo;far. In
addition to establishing ﬁheir_responsibiLity for daﬁagés,_this
course would have the effect of removing. the case'from the jﬁry.
Establishing liability effects a. real and concrete sanction

which cannot be undone by'subséquent events. The plaintiffs

case for damages, should stand on itg own, and the defendants

should have the opportunity to.submit the issue of damages to an

impartial jury. To do otherwise would be EO compromise the

right to a jury determination where there is 1ittle or nothing

to be gained by depriving the defendants of that right.l

E. Directing 2 verdict of 1iability against Honda.

—

urt has accorded the greatest weight €O directing

a verdict on_a}}m;iability issues, andﬁES#EEETEEFEEE—iEEPe of

damages to the jury - This has the advantade of guaranteéing

e e T -

that the court’s sanction is relevant ¢o the -conduct, gives

weight to the effect of the fact that Honda's conduct is &
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qgnclusive admission that Plaintiff’s case has merit. It also

retains the judgment of a diverse jury to determine the issue of

appropriate damages. For a multitude of reas¢n§j which include .

the following,'this is the course which the court sa&lects.

The issue of the timely conclusion of -the caSe is-

paramount. The jury was informed at the ccmmencement of the

trial that it would receive the case by the last week in Auguét,

2002. As the case progressed, it appeared that the high degree

of conflict between the parties slowed_proceedings, and the

estimates of time necessary to try the cage were sSoon exceeded.

Upon the occurrernce of the events of September 4, 2002, all

conceptions of an expeditious resolution evaporated. While the

court scheduled an expeditious hearing to resolve the spoliation
revented this from occurring.®> Before

isgues, external factors p
<

RS

the court could get to the issues of spoliation, 20 days

— o PR P R

elapsed. ‘Meanwhile, the jury sat idle.

additionally, the court informed both parties and counsel -

" early on that two weeks in October would be unafailable for

trial proceedings due to pre-existing commitments of the court.®

omment on the disqualification motion filed by Honda
defendants. They are privileged by statute to SO WMOVE, and may not be
denigrated for utilizing a procedure which is permitted by law. Neither will
the court comment on the pendency of a petition for writ in the Court of

Appeals seeking the same result.

§ The following information is provided solely for the purpose of disabusing
any thoughts that the courts reasons for being absent were frivolous. The
court committed to officials in the U.S. State Department to be a member of
the United States pelegation to a Special Commission on the subject matter of

$ The court will not ¢
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Thus, the possibility of recalling the jury for further

proceedings was simply not possible until October 8, 2002.

The delay in proceedin s is solely attributable to Honda.

" the court revised tHe time teo

Even with the protracted | schedule,

be allocated‘to trial, and the case wag to have been submitted

' to the jury no later than September 20, 2002. This delay is

likely to have a deleterious effect upon the pPlaintiff’s case '

due to the passage of time, and the fact that the jury will not

n attending the trial for over a month. The plaintiff’s

" have bee

evidence is no longer fresh in the jury’s mind, and the

—

and nuances of the liability case are 1ikely to beé

: q—-———".'_’_—‘d
intricaclies

lost. The prejudlce to the Plalntlff 1n thlS insténce is

palpable.
ETE
The issue of delay is partlcularly p01gnant to this

plaintiff. She is in fraglle health. While she appears to be

doing well at this time, all things considered, she has had to

s from her injuries which have required a

e

endure complication

———

e

and. increasingly stronger

antibiotics. currently she is on the strongest medically
L

There are 1eglt1mate medloal conoerns that should

available.

she contract an infection which 1is known to occur in cases.suoh

ns at The Hague, Netherlands. At the request of President
C. to speak at the

and Abducted ChlldIEH.

treaty obligatio
George W. Bush, the court then traveled to Washington D.

October 2 White House Conference on Missing Exploited,
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as Plaintiffs’, that there is no cure, and'she will die,

Further delays may therefore rlsk this result

Whether‘%%e case will be able to be finished w1th this jury

is problematic. Four alternates were selected in anticipation

of a longer than usual trial. Earlier in the trial one of the

alternates was excused by stipulation for alleged misconduct

The court has been notified that one additional juror is having

- physical difficulties occasioned by the fact that the trial has

gone on longer than originally'indicated; and that juror has

asked the court to discuss the matter of his future service.

Because of the delays in the trial this discussion has not yet

occurred. After this spoliation motion was taken under

submission, the court’s clerk notified the court that vyet

another juror requested a hardship excuse from further gervice,

due to the death of an immediate member of his family, and the

necessity to attend to details surrounding that loss. The court

directed the clerk to excuse that juror. At this timé, the

total number of jurors and alternates sits at a maximum of 14,

and perhaps only 13. The probability of loging other juroxrs

grows with each passing day.

The court has congidered the isgsue of continuing on all

isgues, including liability. To proceed in thisg fashion

agssumes the very high probabillty of not being able to complete

the trial due to the loss of jurors. This would result in
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nothing having been accomplished in nearly three months of

trial. This would be burdensome on the court and upon other

litigants who are clamoring for the opportunlty to have thelr )
- zf"‘*‘:'-*aogql

cases assigned oul for triad.

This court acts as the presiding Department.. There are

13.5 judicial officers (9 judges, the remaining'positions are

commissioners and referees) in the Placer County Superior Court

Of those, only siX departments hear trials. Three departments

hear trials three days a week, and three departments hear trials

four days a week. This amounts to a weekly availability of 21

trial days. This department hears trials 4 days per week, thus

amounting to a little less than 20% of the total trial

resources. A recent study by the Administrative Office of the

Courts has determined that the current need for this court is-

20.5 judicial positions -- 7 more than the court has. Trial

time is clearly at a premium.
This trial has already consumed far more time than the

court allocated for it. To risk wasting the time already

invested would be unduly burdensowme on the court, to gay nothing

of the parties affected by Honda's wrongful conduct.
1€ the court directs a verdict on the llablllty 1ssues;

then even it a - mistrial occurs, much of the cpurt's t;me will

not have been wagsted, because that portion of the case will not

require trial, nor will the Plaintiff be'dieadventaged by Honda
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having the benefit of questioning all of Plaintiffs witnesses

twice. The court ig well aware that maklng a critical dec151oa

e

such as the one herein should not depend on whether the court

whas the time” to try the case or not. Of course the court must

make the time to do SoO. But when a party_oommits a serious

wrong which threatens to render a,substantialdcommitment of

time, resources and energy to the legitimate resolution of a

dispute, then the court should at least peripherally consider

the implications of wasting preolous court resources.

This is a high stakes case. In thls court’s opinion,

however, this is gecondary LO che principles involved. Were

this a case with a range of damages between 1500 - $2500, the
remedies, and the method of analysis by the court, should be the

Honda w111 doubtlessly argue that this decision is one in

game .
e —

rt has usurped the role of the jury resulting in a

which the cou

denial of due process,

Jp— J—

with corresponding prejudice to them in

The mirror image of that argument

—

ig that Sarah Davis may 1eg1t1mate1y argue that Honda was oaught'

red-handed attempting to deny her right to legitimate
L A
ation of millions of doliars. If a litigant chooses a

compens——_ﬁgaﬂrr"f,,

high stakes case in whic

h to attempt to fabricate or destroy

evidence, then they have risked the adverse high stakes result.

It is the court’s opinion that the wrongful conduct should not
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justify a different sanction just pecause the amounts in

question are larger than usuad. ' ‘

The court’s selectioh of remedies leaves intact the parties
election to submit to the determination of a'jury‘on the iésue

of damages - The court is Very reluctant to substjitute its

judgment for that of the jury on the"iésue of damages.

Furthermore, the court’s decision in this regard actually works

in favor of Honda in at least one particular. Were the court to

have instructed the jury as to the court’s findings regarding

Mr. Gratzinger's and Mr. cereghini’s conduct, the plaintiffs

would have been able to make & _devastating argument that Honda

has continued with it’s histoxy of fabrication and manipulation

of evidence in American litigation. nlthough this court has

ruled against Plaintiff’s_motions to amend their complaint to

allege punitive damages, this type of evidence would likely

gpark in the jury a reaction of outrage. Regardless whether the

jury was ijnstructed not to award damages for the purpose of

making and example of, or punishing Honda, the temptation to do

precisely that would likely be-overwhelming.

py directing 2 verdict on the liability issue against

. Honda, the parties are free to litigate this_issue without the

jury drawing any unduly prejudicial inferences as O the reason

for the directed verdict.
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Finally, the court notes that the damage dome to the

plaintiff in this action has similarly been prejudicial to the’

defendant Batterman. While Honda would be jointly and severally
e ) :

liable to Plaintiff for her economic damages, her non-economic

damages would be apportioned by reference to the relative

degrees of respective fault between Defendant Batterman and

Defendant Honda. Defendant Batterman has already made =

judicial admission of liability for this accident. He will be

found,liable.

put Honda's wrongful conduct as set forth herein

s e

threatened to prejudice Defendant Batterman &a different way -

establishing the seatbelt defense would entitle Honda to offload
' — T T '
a disproportionate amount of responsib

-
That this court’s ruling here

ility onto Mr. Batterman.

in results in establishing Honda as

jointly and severally liable with Defendant Batterman, does

justice by him as well.

THEREFORE, THE COURT ORDERS AS FOLLOWS :
1. The issue of Honda's liability for the injuries
suffered by Plaintiff be determined adversely to Honda and

in favor of Plaintiff. The jury will be instructed that

liability for plaintiffs injuries has been -established and

that their remaining duty is to solely determine the issue

of damages.

2. The trial will continue before the jury on the issue of

damages oﬁly.‘
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3. Honda shall be pteoluded from introducing any testimony
nca Sids-

on any issue except that of plaintiff’s damages, and is

—

-

specifically precluded from introducing evidence as to

their-alleged lack of negligence; or products 1iability, or -

caugsation,
abete

4. Honda 8 1lablllty for any damages awarded by the jury

shall be that of joint and several 11ab111ty with defendant

‘.Batterman, and Honda shall be precluded from introducing

ev1dence or seeklng in any manner to establish any

proportionate fault between itself and defendant Batterman__#’//

5. The defense shall begin their case on damages at 9 00

a.m. on October-s, 2002.

. &. That a hearing be held on October 7, 2002 at the hour

of 1:30 p.m. for the purpose “of arriving at a schedule 1in

which to complete this case, and for submlttlng any revised

gsets of jury ihstructions which the parties wish to have

the court consider.

4 The court hereby directs the clerk of the court to

notify the members of the jury herein to attend the court

at 9:00 a.m. on October g, 2002.

a. That Plaintiffs, defendants City of Auburn,'and William

Batterman may submlt a cost bill for thelr attorney fees o
/

and coSts whlch were nece551tated by the Honda s spollatlon'f

of evidence.
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9.

That Honda defendants forthwith pay Mr. Del Bino fox

his servi¢es as a special master.

Dated:

order after Hearing re:

Sanctions
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James D. CGarbolino
Presiding Judge
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