
The tab is rising for Visa and
MasterCard.

On Monday, the U.S. Supreme
Court allowed a multibillion-dol-
lar antitrust lawsuit that pits 4 mil-
lion retailers against the credit card
associations to proceed as a class
action.

At issue is the associations’
policy of requiring merchants that
accept their credit cards to also ac-
cept their high-fee debit cards. The
plaintiffs argue that the bundling
policy harms both retailers and
consumers, who ultimately pay
higher prices.

The merchants, led by Wal-
Mart Stores Inc., Safeway Inc. and
Sears Roebuck & Co., are asking
for $13 billion in damages, an
amount that would be automatical-
ly tripled under antitrust law to $39
billion and could go even higher.

“This decision has a much
greater potential direct impact on
consumers than any antitrust case
in decades, even greater than the
Microsoft case,” said David Balto,
a partner at White & Case in Wash-
ington, D.C., and a former litigator
with the Federal Trade Commission.

“At the end of the day, every
day, millions of consumers are
paying something quite substan-

tially more than they should be
paying for debit transactions,”
Balto said.

Visa USA Inc. of Foster City
and MasterCard International Inc.
of Purchase, N.Y., had argued that
the prospect of handling claims
from 4 million plaintiffs was un-
manageable and would effective-
ly coerce them into a settlement,
regardless of the merits of the case.

They also asserted that the Sec-
ond Circuit Court of Appeals,
whose decision the high court af-
firmed Monday, used an “unduly
loose standard” in granting class
status by not considering enough
evidence.

But the high court didn’t buy
their argument. Monday it de-
clined, without comment, to re-
view the Second Circuit decision.

That’s not surprising, said Jim
Sturdevant, a San Francisco law-
yer who specializes in consumer
class actions. Higher courts typi-
cally give trial courts “a good
amount of discretion” in determin-
ing class, he said.

Lloyd Constantine, the retail-
ers’ lead counsel, described his cli-
ents as “the most garden-variety
class possible. There are 4 million
merchants, and every single one of
them is suffering from the exact
same harm.”

The case now reverts to Judge
John Gleason in the U.S. District
Court in Brooklyn, where a trial
on the antitrust issue is likely to
begin next year. The case was ini-
tially filed in 1996 and covers
transactions back to October 1992.

Paul Allen, executive vice pres-
ident and general counsel for Visa,
said Monday that he might peti-
tion Gleason to reconsider the
class issue — a possibility that
Gleason left open when he origi-
nally granted class certification in
February 2000, Allen said.

The coercion argument reject-
ed by the Supreme Court on Mon-
day is standard in class actions,
said Paul Bland, a staff attorney
with Trial Lawyers for Public Jus-
tice in Washington, D.C.

“They always say the issues are
too individual, there are so many
people it’s going to overwhelm the
system,” said Bland. “It’s like
there’s a macro key on their com-
puter to generate (that argument.)”

Bland, who has been litigating
class actions for 13 years, said he
has represented many more plain-
tiffs — 12 million credit cardhold-
ers in one case, triple the number
in the Visa suit — where class sta-
tus was granted.

The credit card associations,
of course, are in the business of
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handling millions of complex
transactions.

But Leland Chan, general
counsel for the California Bank-
ers Association, which filed a
friend-of-the-court brief on behalf
of Visa and MasterCard, said pay-
ing damages requires labor-inten-
sive research and “is very differ-
ent from the normal, everyday au-
tomatic calculations” associated
with credit card transactions.

Monday’s decision could leave
banks and other frequent class ac-
tion targets more vulnerable to
frivolous lawsuits, Chan said. “We
are worried, and that’s why we
filed an amicus brief on the class
issue and not the substantive (an-
titrust) issue,” he said.

The level of potential damages
is murky since court documents on
that topic are sealed. However, the
merchants’ official estimate of $13
billion, which would be tripled if
they win the case, was recently
leaked through court correspon-
dence.

A Second Circuit judge pegged
potential damages at $100 billion,
but lawyers for both sides pooh-
poohed that number Monday.

The Food Market Institute, one
of the plaintiffs, estimated that
merchants are charged 72 cents for
offline debit card transactions
through Visa and MasterCard,
compared with 34 cents for online
cards from regional ATMs such as
the local Star system.

“They’re charging roughly the
same price to merchants as if they
were credit card transactions, even
though nobody is lending the card-
holder money or advancing mon-
ey to the merchant,” Constantine
said.

MasterCard charges a mer-
chants “a single blended rate” for
both credit and debit cards, said
Eileen Simon, vice president and
senior litigation counsel for Mas-
terCard. “The product (merchants)
sign up for is MasterCard accep-
tance, “ she said.

Said Visa’s Allen, “When a
merchant enters into a deal, a deal
is a deal, and he should be required
to accept all Visa cards — not just
the one he wants to accept.”


