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The U.S. Supreme Court
on Oct. 6 denied communica-
tions giant AT&T’s petition
for review of a federal
appeals court ruling that the
company’s employment arbi-
tration system is unenforce-
able because it prohibits class
arbitrations and limits puni-
tive damages.

The court’s decision to let
stand the U.S. Court of
Appeals for the Ninth
Circuit’s findings in Darcy
Ting v. AT&T is a victory for
trial lawyers and consumer
advocates who have fought
enforcement of the company’s
arbitration clause through the
ranks of the judicial system.

James Sturdevant, an attor-
ney with the Sturdevant Law
Firm and co-lead counsel on
the case, said in a statement
that “AT&T not only tried to
force its customers to take
their claims to arbitration

instead of court, it attempted
to rig that forum to strip its
customers of all meaningful
rights and remedies under
California law.”  The Court of
Appeals “made clear that
courts can and just protect
consumers from that kind of
abuse,” he added.

AT&T officials, however,
said the issue is not entirely
settled.

Bob Nersesian, spokesper-
son for AT&T, said “[w]e
have two conflicting legal
opinions on our use of bind-
ing arbitration.”  The Califor-
nia court where Ting originat-
ed ruled against the compa-
ny’s arbitration policies, but
“a federal court in Illinois has
said AT&T properly imple-
mented those provisions,” he
said.

“[We] continue to believe
that arbitration is the most
efficient manner of resolving
consumer disputes, but we
will abide by the Ting deci-
sion for those California con-

sumers who were addressed
in that case,” Nersesian said.

AT&T’s agreement with its
customers contained a clause
that provided for resolution of
disputes “through final and
binding arbitration before a
neutral arbitrator instead of in
a court by a judge or jury or
through a class action.” The
clause also limited punitive
damages and a shortened
statute of limitations.

In July 2001, the advocacy
group Trial Lawyers for
Public Justice and attorneys
representing AT&T con-
sumers filed suit in California
court seeking a temporary
restraining order barring
enforcement of the clause,
arguing that the limits out-
lined in the clause violated
California consumer protec-
tion statutes. 

AT&T removed the case to
the U.S. District Court for the
Northern District of Califor-
nia, where the plaintiffs filed
a motion seeking a prelimi-
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nary injunction against
enforcement of the clause. At
a hearing on the injunction,
Judge Bernard Zimmerman
said the plaintiffs had not met
the burden for issuance of a
preliminary injunction, but he
also said there was a probabil-
ity that they could succeed on
some of their arguments
in a full trial.

On Jan. 15, 2002, the dis-
trict court issued an opinion
that AT&T used its mandatory
arbitration clause to limit its
customers’ ability to vindicate
their rights and that the com-
pany attempted to shield itself
from liability by preventing
them from participating in a

class action and limited
recovery of damages.

The court ruled that the
clause violated California’s
Consumer Legal Remedies
Act and Unfair Competition
Law and was therefore unen-
forceable.

AT&T then appealed to the
Ninth Circuit, which refused
to enforce AT&T’s arbitration
clause, ruling that the prohibi-
tion on class actions and
shortened statute of limita-
tions renders the arbitration
clause unconscionable and
unenforceable under the
California contract law.

F. Paul Bland, Jr., staff
attorney for the Trial Lawyers

for Public Justice and co-lead
counsel on the case, noted
that the company has since
modified its clause “by
authorizing arbitrators to
award all damages” available
under applicable statutes.

However, AT&T has
retained the “bar on class
actions in arbitration
and the shortened statute of
limitations” for bringing a
case, Bland said.

TLPJ has “no plans to
challenge the modified
clause” but in future
litigations customers may
challenge enforcement of
these provisions, he
added.


