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Opt-outs can’t seem to stay put
Will MetLife settlement limit plaintiffs’ rights?

WHEN KENNETH R. BEHREND and
Leslie Brueckner discussed how to
respond to a federal magistrate
judge’s recommendation that Be-
hrend’s clients should be prohibit-
ed from pursuing their own claims
that had been the subject of a long-
settled class action, they joked
about filing a very short brief.

“Our clients opted out,” said
Brueckner. Period.

Behrend said his clients have a
constitutional right to pursue their
claims against Metropolitan Life
Insurance Co., regardless of any
deals that other parties may have
made. MetLife, on the other hand,
argues that Behrend’s clients don’t
have a right to undermine the set-
tlement.

The dispute is over the scope
of a plaintiff’s right to opt out of a
class action and pursue his own
claim in court. At a time when
courts are making it more difficult
for lawyers to craft mandatory
class action settlements (settle-
ments that don’t permit opt-outs,
in other words) the MetLife case
is likely to be closely watched. In
re Metropolitan Life Insurance Co.

Sales Practices Litigation,
MDL 1091 (W.D. Pa.) Behrend,

a partner in the Pittsburgh firm Be-
hrend & Ernsberger, represents
392 clients suing MetLife for a va-
riety of allegedly deceptive trade
practices, most of them in Penn-
sylvania state courts. Many of
their claims mirror those raised
and settled in a class action in fed-
eral court before U.S. District
Judge Donetto Ambrose in 1999.
The trouble is, Behrend argues, his
clients opted out of that settlement
and cannot be bound by it.

1999 Settlement
The $1.7 billion class action set-

tlement, on behalf of 6 million pol-
icyholders, included a provision
permitting plaintiffs to opt out.
Class members who did not opt out
were automatically included in the
settlement.

At the time, Behrend, who said
he has been representing clients
who allege harm as a result of
MetLife’s marketing practices
since 1992, counseled some poli-
cyholders to stay in the class ac-
tion and take advantage of the set-
tlement. Other clients, those who
faced better prospects suing on
their own, he advised to opt out.

As the opt-out cases are now
moving toward trial, MetLife asked
the federal court to prevent Be-
hrend’s clients from pursuing many

of their claims, which included
claims of churning policies, vanish-
ing premiums and other practices.
And on Jan. 4, Chief Magistrate
Judge Kenneth J. Benson agreed,
recommending in his report to Am-
brose that Behrend’s clients “be
enjoined from litigating or engag-
ing in discovery of claims which
have been released pursuant to the
settlement.”

Benson’s report, and MetLife’s
argument, is based on a 2001 3d
U.S. Circuit Court of Appeals de-
cision in a separate, although sim-
ilar case. In a class action alleging
deceptive trade practices against
Prudential Insurance Co., the in-
surer tried to prevent two plaintiffs
from pursuing state court claims.

The 3d Circuit, which has ju-
risdiction over Ambrose’s court,
upheld an injunction against the
plaintiffs who opted out of the Pru-
dential settlement. The difference
in that case was that the plaintiffs
opted some policies out of the set-
tlement, but settled others, along
with the class.

Behrend has enlisted the help
of Trial Lawyers for Public Jus-
tice (TLPJ), a group based in
Washington, D.C., that opposes
what it considers abusive class
action settlements. Behrend and
TLPJ’s Brueckner have one more
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chance to convince Benson in a
hearing set for Feb. 28.

If they fail, lawyers for both
sides will argue the issue before
Ambrose.

MetLife lawyers claim that the
insurer is not trying to prevent them
from pursuing their individual
claims. Instead, the insurer says it
is trying to prevent the opt-out
plaintiffs from pursuing what are
claims that belonged to the class
as a whole.

“What they ought not to be able
to do is try and relitigate the claims
of the class members that do not
opt out,” said B. John Pendleton
Jr., a partner with Newark, N.J.’s
McCarter & English, who repre-
sents MetLife.

“How can you give an opt-out
right and then take it away after
everything’s done?” asked Be-
hrend. “It’s something every plain-
tiffs’ lawyer should be aware of,
because they could be next.”


