
 An arbitration agreement that
required an employee who claimed
sex harassment to pay her own at-
torney fees regardless of the out-
come of the dispute was unen-
forceable and the employee must
be allowed to sue under Title VII,
the 7th Circuit has ruled in revers-
ing a U.S. District Court.

The 7th Circuit held that the
provision “prevents [the plaintiff]
from effectively vindicating her
rights in the arbitral forum by pre-
emptively denying her remedies
authorized by Title VII.”

The decision is the latest to
strike down an arbitration agree-
ment that didn’t provide the same
remedies that would be available
in court.

Washington management attor-
ney Gary Marx said the opinion
makes clear that “to the extent that
any agreement takes away a right
that the employee has under Title
VII, it’s probably unenforceable.”

Chicago attorney Jamie
Sypulski, who represented the
plaintiff, said the case “is a pow-
erful step in the direction of put-
ting this issue to rest.”

Management attorneys empha-
size that employers need to pay
attention to this issue when they
draft arbitration agreements.

New York City management
attorney Evan Spelfogel advised
including language that explicitly
states employees have right to re-
cover fees in the event that they
prevail.

“If the federal statute that’s in-
volved has a fee shifting provision,
you can’t be silent on the matter,”
Spelfogel said. “You cannot im-
pose upon the plaintiff any costs
or fees that the plaintiff wouldn’t
suffer in court.”

Marx agreed, noting that you
“don’t want to take away substan-
tive rights of the employee.”

However, Marx said that it’s
okay to require employees to pay
their own attorney fees for non-
civil rights claims.

“I treat civil rights claims dif-
ferently - we offer to pay all costs
if the claim is a civil rights claim,”
he said. “But it’s not the same of-
fer for non-civil rights claims, be-
cause under common law [the
plaintiffs] would pay their own
fees.”
Sex Harassment Complaints

The plaintiff, Gloria
McCaskill, was a manager at SCI
Management Corp. She claimed
that she was denied compensation
and eventually fired for
forwarding sexual harassment
complaints that she received from

her subordinates to her boss and
his supervisor.

When McCaskill ultimately
sued under Title VII, SCI moved
to compel arbitration pursuant to
an agreement McCaskill had
signed, in which she agreed that
all employment disputes would be
resolved through binding arbitra-
tion.

The plaintiff argued that the
agreement was unenforceable be-
cause it required each party to pay
its own costs and attorney fees re-
gardless of the outcome. It also
required each party to pay half the
costs of the arbitration.

The U.S. District Court found
that the agreement was enforce-
able and ordered the parties to ar-
bitrate.

But the 7th Circuit reversed.
“One of the remedies provided

by Title VII is that attorney’s fees
may be awarded to a prevailing
plaintiff. … In order to ensure that
lawyers would be willing to rep-
resent persons with legitimate civil
rights grievances, Congress deter-
mined that it would be necessary
to compensate lawyers for all time
reasonably expended on a case,”
the court said. “The right to
attorney’s fees therefore is integral
to the purpose of the statute and
often is central to the ability of
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persons to seek redress from vio-
lations of Title VII.”

The fee provision in the arbi-
tration agreement in question
“quite plainly … deprives the
plaintiff of remedies under Title
VII and is unenforceable [because]
it mandates that each party shall
pay its own attorney’s fees regard-
less of the outcome of the arbitra-
tion,” the court said, citing a simi-
lar decision from the 9th Circuit.
Unanswered Questions

Because the court found that
the attorney fee clause rendered
the agreement unenforceable, it
didn’t decide what the effect of
the cost-sharing provision might
be.

A recent U.S. Supreme Court
decision held that an arbitration
provision may be invalid if the
plaintiff can show that the cost

would be “prohibitively expen-
sive.” (Green Tree Financial v.
Randolph, 531 U.S. 79.)

Since then, the issue before
many lower courts has been how
plaintiffs can demonstrate their in-
ability to pay the cost of arbitra-
tion. A recent 3rd Circuit decision
made clear that simply submitting
an affidavit is not enough.

At the time, experts told Law-
yers Weekly USA that meeting this
test would require specific docu-
mentation.

Paul Bland of Trial Lawyers for
Public Justice in Washington said
that “it appears that an affidavit
[will have] to be supported by spe-
cific records - W-2 forms, bank
statements, grocery receipts.
You’ll probably have to show that
the plaintiff has limited financial
means.” LWUSA
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