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Although the law theoretically
protects the public’s right of access
to the courts, secrecy in fact
shrouds much of our civil justice
system. Despite court rules and
case law that restrict the use of
confidentiality orders, much of the
civil litigation in America is tak-
ing place in secret.  Cases are filed
under seal, discovery is governed
by overbroad protective orders,
exhibits and court records are
sealed, and cases are settled in se-
cret. Given the high rate of pre-
trial settlement and adjudication,
the relatively better-preserved
right of public access to trials does
not compensate for increasing se-
crecy over earlier stages of litiga-
tion.  This article briefly reviews
the dangers of unnecessary secrecy
in the courts at each phase of the
civil litigation process.

The Causes and Dangers of Un-
necessary Secrecy

Certain information, such as
the recipe for Coca-Cola, is le-
gitimately entitled to be kept se-
cret if discovered during litiga-
tion.  Unfortunately, however,
many corporate defendants do not
limit their requests for secrecy to
this type of information.  Instead,
they routinely seek to hide non-
confidential information to keep

the public in the dark and pro-
tect the company’s financial in-
terests.

This practice makes sense from
a defendant’s perspective, because
secrecy prevents a company’s vic-
tims from learning about potential
claims and obviates scrutiny by the
media, government, or watchdog
groups, thereby artificially pre-
serving the company’s reputation
and stock value.  Secrecy can also
obscure the need for laws that
would address hazardous products
or unfair practices, and retard the
incentive to develop safer products
or better practices.

The unnecessary use of secrecy
has increased in part because
plaintiffs and their counsel often
feel compelled to stipulate to con-
fidentiality.  Typically, defendants
make secrecy a condition of settle-
ment or a prerequisite to their com-
pliance with plaintiffs’ discovery
requests.  Injured plaintiffs in fi-
nancial need frequently feel that
they have no choice but to agree
to these demands.  Busy judges of-
ten fail to scrutinize requests for
secrecy because of their over-bur-
dened dockets, or because they
view their role as resolving the
narrow disputes before them, with-
out considering the public interest
involved.

The social costs of this cycle
are intolerably high. Secrecy per-
verts our system of justice by
weakening confidence in the
courts and forcing judges to decide
duplicate discovery disputes. It
hides dangers to public health and
safety, resulting in wholly avoid-
able injuries and deaths.  And it
undermines our democratic sys-
tem, since it hides the information
that the public needs to determine
if the law should be changed.

The Media’s Role in Challeng-
ing Unnecessary Secrecy Or-
ders.

Courts have clearly established
that representatives of the media,
like all members of the public,
have standing to permissively in-
tervene under Rule 24(b) of the
Federal Rules of Civil Procedure
for the limited purpose of chal-
lenging unnecessary secrecy.
Jessup v. Luther, 227 F.3d 993,
997-99 (7th Cir. 2000) (noting that
all circuits to face issue have al-
lowed permissive intervention un-
der Rule 24(b) for purposes of
challenging secrecy); San Jose
Mercury News, Inc. v. United
States Dist. Court, 187 F.3d 1096,
1103 (9th Cir. 1999); Equal Em-
ployment Opportunity Comm’n v.
National Children’s Ctr., Inc., 146
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F.3d 1042, 1045-46 (D.C. Cir.
1998); Pansy v. Borough of
Stroudsberg, 23 F.3d 772, 777-80
(3d Cir. 1994); accord Brown v.
Advantage Eng’g, Inc., 960 F.2d
1013, 1016 (11th Cir. 1992); United
Nuclear Corp. v. Cranford Ins. Co.,
905 F.2d 1424, 1427 (10th Cir.
1990), cert. denied, 498 U.S. 1073
(1991); Public Citizen v. Liggett
Grp., Inc., 858 F.2d 775, 783-84
(1st Cir. 1988), cert. denied, 488
U.S. 1030 (1989); Meyer
Goldberg, Inc. v. Fisher Foods,
Inc., 823 F.2d 159, 162 (6th Cir.
1987); In re Beef Indus. Antitrust
Litig., 589 F.2d 786, 789 (5th Cir.
1979); Martindell v. International
Tel. & Tel. Corp., 594 F.2d 291,
294 (2nd Cir. 1979).

 Motions to intervene for the
limited purpose of challenging se-
crecy orders are proper even if the
underlying case has been settled
or otherwise resolved.  Jessup, 227
F.3d at 997-99; Leucadia, Inc. v.
Applied Extrusion Techs., Inc.,
998 F.2d 157, 161 n.5 (3d Cir.
1993); Beckman Indus., Inc. v.
International Ins. Co., 966 F.2d
470, 471 (9th Cir.), cert. denied,
506 U.S. 868 (1992); Public Citi-
zen, 858 F.2d at 784-87; In re
Agent Orange Prod. Liab. Litig.,
821 F.2d 139, 144-47 (2d Cir.),
cert. denied, 484 U.S. 953 (1987);
cf. United Nuclear Corp., 905 F.2d
at 1427; National Children’s Ctr.,
146 F.3d at 1047.  The press can
therefore play an important role in
challenging unnecessary secrecy.1

Protective Orders
When the media or other

groups intervene, they are well-
positioned to battle unnecessary
and overbroad secrecy orders.
Numerous courts have recognized
that protective orders should not

be entered unless they are justified
and appropriately limited.  Under
Federal Rule of Civil Procedure
26(c) and many of its state coun-
terparts, defendants must show –
and courts must find – “good
cause” to warrant the issuance of
protective orders.2

1.  There is a Presumptive Right
of Public Access to Discovery
Materials.

Rule 26(c)’s good-cause re-
quirement has been interpreted to
mean that there is a statutory pre-
sumptive right of public access to
discovery materials.  Public Citi-
zen, 858 F.2d at 788-90; Agent
Orange, 821 F.2d at 145-46;
American Tel. and Tel. Co. v.
Grady, 594 F.2d 594, 596 (7th Cir.
1978), cert. denied, 440 U.S. 971
(1979); accord Leucadia, 998 F.2d
at 162 n.7.  Proponents of secrecy
can only overcome this presump-
tion by making specific factual
demonstrations of significant harm
that meet the good-cause standard.
Beckman Indus., 966 F.2d at 476
(citing Cipollone v. Liggett Grp.,
785 F.2d 1108, 1121 (3d Cir.
1986)); Anderson v. Cryovac, 805
F.2d 1, 7 (1st Cir. 1986) (citing 8
C. Wright & A. Miller, Federal
Practice and Procedure § 2035, at
264-65 (1970)); Cipollone, 785
F.2d at 1121 (citing United States
v. Garrett, 571 F.2d 1323, 1326 n.3
(5th Cir. 1978)); Joy v. North, 692
F.2d 880, 894 (2d Cir. 1982), cert.
denied, 460 U.S. 1051 (1983);
General Dynamics Corp. v. Selb
Mfg. Co., 481 F.2d 1204, 1212 (8th

Cir. 1973), cert. denied, 414 U.S.
1162 (1974).  Conclusory state-
ments or general allegations are
insufficient.  Glenmede Trust Co.
v. Thompson, 56 F.3d 476, 483 (3d

Cir. 1995).

2.  Claims Regarding Confiden-
tial Business Information Must
Be Proven with Specificity.

Corporate claims that business
information is entitled to protec-
tion are often unwarranted.  Sup-
posedly confidential corporate
procedures, for example, may ac-
tually be standard practice in the
industry.  Moreover, parties who
claim that documents contain trade
secrets often cannot prove that the
information at issue falls within
the legal definition of that term.
See Restatement of Torts, § 757,
comment b.  For example, an al-
leged trade secret must be shown
to have competitive value.  See
Ruckelshaus v. Monsanto Co., 467
U.S. 986, 1012 n.15 (1984).  On
that basis, disclosure of the defec-
tive or hazardous nature of a prod-
uct should not be protected as a
trade secret.  See id.  For the same
reason, stale data, information that
can easily be reverse- engineered,
and material that is of general
knowledge typically do not con-
stitute trade secrets.  See Restate-
ment of Torts, § 757, comment b;
Coenco, Inc. v. Coenco Sales, Inc.,
940 F.2d 1176, 1178-79 (8th Cir.
1991); Smith v. BIC Corp., 869
F.2d 194, 199-200 (3d Cir. 1989);
Skoog v. McCray Refrigerator
Co., 211 F.2d 254, 257 (7th Cir.
1954); Frink Amer., Inc., v. Cham-
pion Road Machinery Ltd., 48 F.
Supp. 2d 198, 206-07 (N.D.N.Y.
1999); Deford v. Schmid Prods.
Co., 120 F.R.D. 648, 653-64 (D.
Md. 1987); In re Coordi-nated Pre-
trial Proceedings in Petroleum
Prods. Antitrust Litig., 101 F.R.D.
34, 39 (C.D. Cal. 1984).

Further, when a corporation
bases its claims of confidentiality
on embarrassment or damage to
reputation, the specific injury



posed by disclosure must be par-
ticularly serious, such that it would
cause significant harm to its com-
petitive and financial position.
Cipollone, 785 F.2d at 1121.  In
addition, defendants must provide
evidence that the harm would flow
from the disclosure, as opposed to
resulting merely from publicity or
information that is already public.
See Smith, 869 F.2d at 201 (hold-
ing counsel’s statement that
stock’s value dropped thirty-three
percent insufficient to establish
harm); Petroleum Prods. Antitrust
Litig., 101 F.R.D. at 40 (“It is not
the duty of federal courts to ac-
commodate the public relations
interests of litigants.” ); see also
Vassiliades v. Israely, 714 F. Supp.
604, 606 (D. Conn. 1989) (hold-
ing that adverse publicity stem-
ming from public reaction to facts
giving rise to liability does not jus-
tify entry of sealing order).

3.  Courts Must Weigh the Pub-
lic Interest in Determining
Whether to Issue a Protective
Order.

Even if good cause is estab-
lished, a protective order should
not be issued if the public interest
in access outweighs the need for
confidentiality.

Circumstances weighing
against confidentiality exist when
confidentiality is being sought
over information important to pub-
lic health and safety . . . .  [Trial
courts] should consider whether
the case involves issues important
to the public.  If an . . .  agreement
involves issues . . .  of a public
nature, and involves matters of le-
gitimate public concern, that
should be a factor weighing
against entering or maintaining an
order of confidentiality . . . .

Pansy, 23 F.3d at 787; accord
Agent Orange, 821 F.2d at 147;
Petroleum Prods. Antitrust Litig.,
101 F.R.D. at 38-39.  Even trade
secrets do not receive “automatic
and complete immunity against
disclosure” if the public’s need to
know is particularly strong.
Leucadia, 998 F.2d at 163-64
(quoting Advisory Committee’s
note to 1970 amendment to Fed-
eral Rule of Civil Procedure
26(c)).

4.  In Addition to a Good-Cause
Foundation, Protective Orders
and Consequent Confidential-
ity Designations Must Meet
Additional, Basic Legal Stan-
dards to Properly Protect Ac-
cess.

•  Sharing Provisions Must be
Included.
Protective orders that forbid the

sharing of information among
plaintiffs’ attorneys frustrate the
efficient administration of justice
and unfairly obstruct potential
claims by forcing duplicative dis-
covery.  For this reason, many
courts have found that sharing pro-
visions must be included in pro-
tective orders.  See, e.g.,
Glenmede, 56 F.3d at 484-85; Wilk
v. American Med. Ass’n, 635 F.2d
1295, 1299 (7th Cir. 1980); Olym-
pic Refining Co. v. Carter, 332
F.2d 260, 265- 66 (9th Cir.), cert.
denied, 379 U.S. 900 (1964);
Cipollone v. Liggett Grp., Inc., 113
F.R.D. 86, 90-91 (D.N.J. 1986),
aff’d, 822 F.2d 335 (3d Cir.), cert.
denied, 484 U.S. 976 (1987);
Deford, 120 F.R.D. at 654; Ward
v. Ford Motor Co., 93 F.R.D. 579,
580 (D. Colo. 1982); Williams v.
Johnson & Johnson, 50 F.R.D. 31,
32-33 (S.D.N.Y. 1970).

•  Defendants Must Make At
Least a Threshold Showing of
Good Cause to Justify Any
Umbrella Protective Order.  
Many cases involve broad

“umbrella” protective orders, un-
der which parties may unilaterally
designate any discovery informa-
tion as confidential.  Under Rule
26(c), at least a threshold show-
ing of good cause is required to
justify these orders.  Pansy, 23 F.3d
at 786 n.17 (citing Cipollone, 785
F.2d at 1122); accord Koster v.
Chase Manhattan Bank, 93 F.R.D.
471, 481 & n.20 (S.D.N.Y. 1982).
To make that showing, categories
of allegedly confidential docu-
ments should be clearly identified,
and any secrecy permitted should
be limited to those categories.

•  Proponents of Secrecy
Must Be Able to Justify Indi-
vidual Confidentiali-ty Des-
ignations Made Under Um-
brella Protective Orders.
Because umbrella protective

orders often allow whole catego-
ries of  discovery information to
be designated as confidential, they
must contain provisions allowing
the party receiving discovery to
contest confidentiality designa-
tions of particular documents.
Cipollone, 785 F.2d at 1122; ac-
cord McCarthy v. Barnett Bank,
876 F.2d 89, 90 (11th Cir. 1989);
In re Agent Orange Prod. Liab.
Litig., 96 F.R.D. 582, 585
(E.D.N.Y. 1983).  Once chal-
lenged, the producing party must
demonstrate specific good cause
for the contested document to be
kept secret.

Third parties, too, can enforce
the good-cause standard by chal-
lenging individual designations
made under protective orders.



Such challenges are allowed even
if plaintiffs make no similar objec-
tion, because “[t]he right of access
belongs to the public, and the
Plaintiffs [are] in no position to
bargain that right away.”  San Jose,
187 F.3d at 1101.  Umbrella pro-
tective orders, in particular, “are
inherently subject to challenge and
modification, as the party resist-
ing disclosure generally has not
made a particularized showing of
good cause with respect to any in-
dividual document.”  Id. at 1103;
accord Pansy, 23 F.3d at 790; Pub-
lic Citizen, 858 F.2d at 790-91;
Agent Orange, 821 F.2d at 147-48.
Because these protective orders
are overbroad, courts have rejected
defendants’ arguments that reli-
ance should preclude modifica-
tion.  The defense of reliance is
particularly unreasonable when
the initial granting of the protec-
tive order was improvident.  Pansy,
23 F.3d at 790; Agent Orange, 821
F.2d at 147-48.

•  Protective Orders Must Be
Limited to the Discovery
Phase of Litigation.
Protective orders that are based

on a showing of good cause can-
not lawfully extend to provide for
the sealing of court records.  Once
discovery information becomes
part of the court record, an even
higher standard than good cause
applies to justify keeping them
secret.  The distinct standard for
sealing orders is detailed below.

•  Discovery Materials Should
Be Protected After the Liti-
gation is Resolved.
An American Bar Association

(ABA) resolution condemns pro-
tective orders that require the re-
turn of discovery materials at the

resolution of the case.  Recom-
mendations 10-12 of the ABA Ac-
tion Commission to Improve the
Tort Liability System (adopted by
the House of Delegates, February
1987).  Documents must at least
be preserved by the producing
party to ensure future availability
to government agencies or other
litigants.

Sealing Orders
While Rule 26(c)’s good-cause

standard applies to discovery, the
more stringent common law right
of access attaches to court records,
including non-discovery pretrial
pleadings, trial exhibits, and settle-
ments filed with the court.  See
Nixon v. Warner Communications,
Inc., 435 U.S. 589, 597 (1978)
(recognizing general right to in-
spect and copy judicial records).
This presumption is difficult to
rebut.  Only proof of an important
countervailing basis for secrecy,
based on specific, articulable facts,
is sufficient to overcome the com-
mon law right of public access.
San Jose, 187 F.3d at 1102 (citing
Hagestad v. Tragesser, 49 F.3d
1430, 1434 (9th Cir. 1995)); Siedle
v. Putnam Investments, Inc., 147
F.3d 7, 9-10 (1st Cir. 1998); accord
Republic of the Phillipines v.
Westinghouse Elec. Corp., 949
F.2d 653, 663 (3d Cir. 1991);
Brown & Williamson Tobacco
Corp. v. FTC, 710 F.2d 1165,
1179-80 (6th Cir. 1983), cert. de-
nied, 465 U.S. 1100 (1984); Joy,
692 F.2d at 893.

Moreover, even if proponents
of secrecy meet their heavy bur-
den of proof to overcome the pre-
sumption of access, courts must
then “weigh ‘the interests ad-
vanced by the parties in the light
of the public interest and the duty

of the courts.’”  Nixon, 435 U.S.
at 602.  If the need for secrecy does
not outweigh all of these interests,
then the public’s right to know pre-
vails.

Secret Settlements
Secret settlements can wreak

particularly significant damage,
since they prevent the public from
deciding whether justice has been
done and learning about other im-
portant issues addressed in the liti-
gation.  The New York Times re-
cently reported on a plaintiffs’
lawyer’s remorse about secret
settlements reached in three of his
lawsuits, which alleged sexual
abuse by priests.  After learning of
similar accusations and the crimi-
nal conviction of a defendant
named in two of these suits, the
lawyer conceded that secrecy had
been “a terrible mistake.”  Today,
he simply refuses to discuss con-
fidentiality agreements in settle-
ment negotiations.  Adam Liptak,
A Case That Grew in Shadows, N.Y.
TIMES, March 24, 2002, at Section
4, p. 4.  Especially in cases involv-
ing public health and safety, secret
settlements are not only inappro-
priate, but potentially dangerous.

More Information
For over a decade, Trial Lawyers

for Public Justice (TLPJ) has had a
special project – Project ACCESS –
dedicated to fighting unnecessary
secrecy in the courts nationwide.
Through Project ACCESS, we in-
tervene in court cases to fight for
the public’s rights to know and
help members of the public, press,
and legal community both under-
stand and battle the dangers of liti-
gation in secret.  If you want more
information or help fighting court
secrecy, please contact TLPJ.
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1 Recent cases and laws implicating
the media’s access to the courts are
regularly reported in the Media Law
Reporter, published by the Bureau of
National Affairs (BNA), and in a bi-
weekly update published by the Re-
porters Committee for Freedom of the
Press. See www.rcfp.org/news/mag/.

2 Federal Rule of Civil Procedure
26(c) provides in pertinent part:
“[F]or good cause shown, the court .
. . may make any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including ...(7) that a trade secret or
other confidential research, develop-
ment, or commercial information not
be revealed or be revealed only in a
designated way . . . .”


