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South Carolina’s federal courts may become the
first in the nation to ban sealed settlements. In late
July, the state’s 10 federal judges voted
unanimously to stop the practice in all cases.

Chief U.S. District Judge Joseph F. Anderson Jr.
tried to end the use of secret settlements in 1994,
but that proposal was rejected.

“I thought the planets were lined up right to do it
again … in light of recent events,” says Anderson,
citing secret settlements that hurt the public in
cases against Ford and Firestone for defective
tires and against Catholic priests for sexual abuse.

The proposed rule change would amend Local
Rule 5.03 following a public comment period that
ends Sept. 30. Only Florida and Texas have
similar bans–and only at the state level. The South
Carolina Supreme Court will review the issue at its
judicial conference later this month, says Chief
Justice Jean Toal. Any proposed rule changes
would be submitted to the state legislature in
January.

“I’m certainly very supportive of what the federal
judges have done,” says Toal, adding that she and
Judge Anderson have been bothered by the issue
for some time. “We felt that the trial courts were
getting away from honoring the rule [of presumed
openness]. It puts the trial judge in an awkward
position. You don’t want to be the architect of
dooming the settlement. If you have a bright-line
test … you take that off the table.”

The state supreme court relies on its decision in
Davis v. Jennings, 304 S.C. 502 (1991), to handle
requests for sealed settlements. That ruling held
that the trial court must hold a hearing in response
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to such requests and balance the public’s right to
access against countervailing interests such as
harm to the parties from disclosure.

“The public has a right to know, particularly where
there are issues involving the safety of products,”
says Patrick E. Knie, a plaintiffs lawyer in
Spartanburg, S.C.

However, South Carolina Bar Association
President Richard S. Rosen says the change will
affect a small percentage of cases in the state.
“Over 90 percent of settlements are by private
agreement,” he says. Only wrongful death cases,
cases involving minors and class actions require a
judge to sign off on a settlement. Other cases
could avoid the ban by staying out of court. Still,
Rosen says, “This sends a message.”

Some aren’t so happy with that message.

“It’s going to make some cases harder to settle,”
says employment defense lawyer Fred W. Suggs
of Greenville. “One of the things employers are
always concerned about is if it’s going to open the
floodgates to more cases like that. They just don’t
want employees standing in line looking for
something to sue over. So it has the potential to
make employment cases more difficult.”

Even some plaintiffs lawyers dislike the change.

“It’s not good for the individual plaintiff,” says
Richard A. Harpootlian, a civil litigator in Columbia.
Harpootlian says a case may be worth more if the
plaintiff agrees to settle quietly. “That’s an element
that I use to negotiate the settlement.”

Donald C. Coggins, a civil litigator in Spartanburg,
says the rule change may still have a broad
impact. “Most of the time in product liability, you’re
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going to be filing the lawsuit to make sure you
track down all the parties,” he says. Once a
lawsuit is filed, it’s subject to the new rule.

There is a loophole, however. Rule 1.02 of South
Carolina’s Local Rules of Federal Civil Procedure
says that for good cause shown, the court may
suspend or modify any other local rule.

Proponents of the new rule, including Arthur
Bryant of the public interest law firm Trial Lawyers
for Public Justice, hope the court won’t use that
loophole.

“If the public can’t determine how disputes in the
courts are resolved,” Bryant says, “no one can tell
whether the law is leading to justice or whether it
needs to be changed.”
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