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Access denied
As the public’s appetite for court drama becomes voracious,
judges increasingly are sealing records and closing courtrooms
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By Greg Moran

Legal thrillers crowd best-seller
lists. Courtroom dramas and
documentaries clutter television
lineups, and news programs keep
a menu of legal analysts just a
satellite link away.
   But in an era when the law has
become a fixture of popular
culture, courts are clamping
down more frequently on infor-
mation and access.
   Judges are quicker than ever to
seal records and shutter court-
rooms, particularly in highly
publicized cases such as the
David Westerfield murder trial.
While cameras rolled, San Diego
Superior Court Judge William
Mudd took extraordinary steps
behind the scenes to orchestrate
what was — and what was not
— to be seen by the jury and a
national audience.
   A review of recent cases across
California shows the Westerfield
case was not the exception. In
cases large and small, efforts to
chronicle all court proceedings
are increasingly met with rejec-
tion or a closed door.
   Protective orders, confidential
settlements and sealed files are
a staple in civil courts despite
groundbreaking state rules adopt-

ed two years ago
to discourage
such practices.
   The trend wor-
ries those con-
cerned about gov-
ernment secrecy.
   Witnessing
court proceedings
and reading legal
papers is an inte-
gral part of  exam-
ining the conduct
of police, corpora-
tions, attorneys
and judges. Access
is key to monitor-
ing the legal system, to holding
accountable those who work in
the system, and to ensuring pub-
lic trust in it.
   “If we want justice to be done,
we need open courts and we need
judges to be accountable to
people,” said Michael Parks,
director of the USC Annenberg
School of Journalism and a
former editor of the Los Angeles
Times.
   “The public’s right to know
what goes on in our courts is a
paramount principle of our de-
mocracy.”
   During the Westerfield trial,
Judge Mudd had few qualms
about making decisions in secret.

Two days before jury selection,
defense attorneys asked Mudd if
motions they had filed could be
kept private.
   “Oh, don’t worry about that,”
Mudd said, telling the lawyers he
planned to keep the stack of mo-
tions already filed — and those
to come in the death-penalty case
— under seal.
   Among those matters was evi-
dence that police officers vio-
lated Westerfield’s rights by con-
tinuing to question him after he
had asked for a lawyer.
   Mudd said that and other evi-
dence would not be admitted in
the trial. He said he feared damage
to Westerfield’s right to a fair trial.
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O.J. Simpson attorney Robert Shapiro had to plow
through a crowd of media crews to get into the
Los Angeles courthouse where the case was tried.
Experts say the out-of-control nature of that case
prompted judges to increase court secrecy.

http://ascweb.usc.edu/asc.php?pageID=30
http://ascweb.usc.edu/asc.php?pageID=30
http://www.courttv.com/trials/westerfield/


   When the case concluded,
Mudd released reams of secret
proceedings — enough to fill an
entire filing cabinet — but only
after an appellate court ordered
him to do so.
   The law, rooted in the First
Amendment, says the public has
a right to observe court proceed-
ings where decisions of life, lib-
erty and liability are made.
Courts only can be closed if a
judge determines there is an
overriding interest — a right to a
fair trial or a trade secret, for
example — and there is no less
drastic alternative.
   Mudd did not consider alterna-
tives in dozens of secrecy orders,
which was noted by the appellate
court when it ruled in favor of
The San Diego Union-Tribune’s
challenge to the actions.
   By that time, however, it was
all over.
   “What is frustrating is that
judges make a decision regarding
access without having a hearing
to see if there are alternatives
that would satisfy the needs of
all the parties,” said Edward
Davis, a Palo Alto attorney who
represents Bay Area media.
   “It’s very frustrating when we
see judges blatantly refusing to
follow the law.”
   What is behind the increasing
secrecy in courts?
   O.J. Simpson, says Lucy
Daglish, executive director of the
Reporters Committee for the
Freedom of the Press in Wash-
ington, D.C. That 1995 murder
trial still reverberates, Daglish
said. Trial critics accused Judge
Lance Ito of losing his grip on
the case, which made overnight
celebrities of the judge, the law-
yers and witnesses.

   “A lot of what we’re seeing is
judges who are absolutely
determined to see nothing is out
of control in their courtroom,”
Daglish said.
   The Simpson case coincided
with the growth of the 24-hour
news cycle on television, talk
radio and the Internet. The dis-
tinction between news and enter-
tainment faded while competi-
tion intensified.
   That has shaken up judges, said
Jane Kirtley, a professor of
media ethics and law at the Uni-
versity of Minnesota. Kirtley
said it also has emboldened
judges in limiting access.
   “When the line between news
and entertainment gets blurred,
it’s harder to make the argument
that we in the media are seeking
access to provide information to
the public, or provide oversight
of how the government is operat-
ing,” she said.
   Judges are frustrated with the
way court news is reported, said
San Diego Superior Court Judge
David Danielsen, a former presi-
dent of the California Judges
Association.
   “The courts are looked on as
having entertainment or titilla-
tion value,” said Danielsen,
known for running an accessible
court. “I think when you boil
things down, it ends up as a frus-
tration with editorial decisions
that are made, more than access
issues.”
   Superior Court Judge Frederic
Link, who also is widely re-
garded as open to the media and
public, agreed.
   “There should be public scru-
tiny and access as long as some-
one is getting a fair trial,” Link
said. “The problem we’ve had in

some of these cases is some me-
dia coverage is OK, but it gets
too much and it goes over into a
three-ring circus.”
   Kirtley and others said the
quality of the messenger should
not be an issue.
   “The question arises, ‘Are you
helping people satisfy their
prurient interests by having this
opened?”’ said USC Annenberg’s
Parks. “That might be an unin-
tended consequence, but the goal
is to keep everything in the pub-
lic arena as open and accessible
as we can.”

The paper chase

   Secrecy is even more rampant
in the civil justice system.
Lawsuits are settled confiden-
tially, and others are mediated or
tried privately.
   The effect is magnified be-
cause most lawsuits are settled
before they go to trial, said
Rebecca Epstein, an attorney
with the public interest law firm
Trial Lawyers for Public Justice.
   Protective orders keep secret
the materials that lawyers gather
to build their cases. These orders
are supposed to protect crucial
information, such as a company’s
trade secrets or business strategy,
from competitors. The orders are
often abused, lawyers say.
   After filing suit against San
Diego-based Metabolife more
than a year ago, plaintiff
Michaela Curren refused to sign
a protective order, said her attor-
ney, R. Craig Clark. Curren
claimed a stroke she suffered was
caused by the company’s ephedra-
based products.
   Clark could not review any
Metabolife documents for more
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than a year, while other law-
suits over ephedra-based
products moved ahead be-
cause the plaintiffs signed
the order.
   Finally, Curren relented,
and what her attorney saw
among the thousands of
documents made him angry.
   “I’m not sure if there is
anything in there that should
be truly sealed from the pub-
lic,” Clark said.
   Clark acknowledged that
some documents “may or
may not be privileged,” but
he also found magazine ar-
ticles, copies of testimony
given before Congress and
published medical studies.
   San Diego’s court rules say
a judge should approve pro-
tective orders only after find-
ing that secrecy is warranted.
But attorneys said lawyers are
reluctant to interrupt a busy
judge with disputes over
whether certain memos should
be protected.
   Concern about protective or-
ders has risen in the wake of
publicity and court cases over
defective tires made by Bridge-
stone/ Firestone, the safety of the
Ford Explorer and the sexual-
abuse scandal in the Catholic
Church.
   In each of those matters indi-
viduals had sued, but protective
orders kept secret information
that was of value to the public.
 Also, many of the cases were
settled with an agreement that
required both sides to keep the
details confidential.
   Critics said those orders and
agreements allow companies to
continue selling defective prod-
ucts to unsuspecting consum-

ers. The tactic is widely used.
   Remember the lawsuit filed by
the family of the man who was
electrocuted in a bus shelter in
downtown San Diego? His survi-
vors sued.
   The case was settled last Octo-
ber for an undisclosed amount.
The agreement prevents any re-
view of who was at fault and
whether other people face similar
dangers.
   Or the Alzheimer’s patient who
died after being left in the sun
at a Poway nursing home? The
state fined the owners of the
home $95,000.
   The suit brought by his survi-
vors was settled confidentially.
Whether any information was
discovered about risks or institu-

tional problems cannot be deter-
mined.

‘Ethical dilemma’

   Court rules discourage secret
settlements, and judges are not
allowed to sign off on them. But
there are ways around that,
attorneys say.
   Consider the long-running case
of Robert Carver.
   In 1993, Carver was a passen-
ger in a pickup that turned over
on state Route 78 in Carlsbad,
killing another passenger and
leaving Carver paralyzed.
   His suit blamed the accident on
a tire manufactured by Uniroyal.
His attorney, Michael Goldstein,
tracked down more than 20 simi-

Why Openness Matters

Secrecy keeps the public from learning about defective
products that can injure or kill. It hides sexual abuse of
children by Catholic priests and the failure of the church to

protect the victims. It keeps information about medicines that can
cause health problems under wraps.
   A few examples of why you should care about an open justice
system:

     The Firestone tire company confidentially settled
lawsuits over defective tires, ensuring that information would be
kept from government regulators and the public.

     The Catholic Church is accused of using confiden-
tiality agreements – secret settlements with victims – to cover up
hundreds of cases of sexual abuse by priests.

     Side-mounted fuel tanks on GM trucks exploded
in crashes and caused about 750 deaths. When GM was sued by
relatives of the dead and the injured, the company insisted for
years on secrecy and confidential settlements. The trucks with
the problems were manufactured for 15 years before the problem
became public.
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lar cases around the country.  In
1996, a Vista jury awarded
Carver $7 million, but that ver-
dict was overturned. A second
trial began in 2001.
   After five weeks in front of a
Superior Court jury, the two
sides reached a settlement. But
when Goldstein told Judge
Michael B. Orfield that the
settlement was confidential, the
judge balked.
   So the attorneys met privately
over the lunch hour.
   When they returned to court,
Goldstein announced that after
eight years and two trials, the case
was being dismissed. Terms of the
agreement remain confidential.
   “I would love to tell the world
about the settlement,” Goldstein
said.

   But he was in a bind: In order to
get the money his client needed,
he had to agree to keep quiet.
   “In that setting I have a conflict
of interest between doing the
best job I can for my client, and
protecting the public from what
could be a dangerous product,”
he said.
   Other attorneys agree.
   “It’s an ethical dilemma for any
lawyer,” said San Diego civil
attorney Harvey Levine.
   Epstein, the public interest at-
torney, acknowledged that some
confidentiality is needed to get
parties to negotiate. However,
she said plaintiffs’ lawyers often
give in to secrecy too easily over
the larger public interest.
   Widespread public reaction to
revelations of confidential

information about such things as
defective tires has created an
opportunity to change practices.
   Although efforts to outlaw pro-
tective orders and confidential
settlements in California have
failed, some public figures con-
tinue to renew their commitment
to open government.
   Federal judges in South Caro-
lina, for example, adopted a rule
late last year that prohibits secret
settlements, without exception.
   Whether that will be dupli-
cated elsewhere remains to be
seen.
   “It’s encouraging, but it’s too
soon to tell,” Epstein said.

   [Union-Tribune library re-
searcher Merrie Monteagudo
contributed to this report.]
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