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Arbitration Pact Requiring Worker To Split Cost May Be Void
By Genevieve Haas

An employment-arbitration
agreement that required
the employee to pay half

the arbitrator’s fee and other costs
may be unenforceable if the em-
ployee can document that the fi-
nancial burden would be too much,
the 3rd Circuit has ruled in revers-
ing a U.S. District Court decision.

The 3rd Circuit said that the
plaintiff was entitled to a hearing
to prove “that resort to arbitration
would deny her a forum to vindi-
cate her statutory rights.”  The
court cited a 2001 U.S. Supreme
Court decision holding that an ar-
bitration provision may be invalid
if the plaintiff can show that the
cost would be “prohibitively ex-
pensive.” (Green Tree Financial v.
Randolph, 531 U.S. 79.)

The 3rd Circuit decision is in-
dicative of a trend among courts
concerned that arbitration not be
more burdensome than filing a suit
in federal court.

New York management attor-
ney Evan Spelfogel called the 3rd
Circuit ruling “a very good deci-
sion.”

“Plaintiffs don’t have to pay the
salaries of judges and juries, so
why should they have to pay the
fee of the arbitrator?” Spelfogel
asked.

However, the plaintiff in this
case attempted to demonstrate her
inability to pay the cost of arbitra-

tion by simply submitting an affi-
davit. The decision makes clear
that’s not enough.

According to lawyer Joseph
Garrison, a plaintiffs’ lawyer in
New Haven, Conn., court “are go-
ing to require you to show your
financial inability. You’ll have to
show proof of your income - you
can’t just do it by affidavit.”

The case leaves unanswered
the question of whether the entire
agreement should be invalidated if
the fee-splitting provision is found
to be void.

Paul Bland, of Trial Lawyers
for Public Justice in Washington,
said there “is quite a split in the
courts” on this issue.  He argued
that, “if you don’t strike down the
entire agreement, employers have
an incentive to write in as many
unfair clauses as possible.”  One
way employers may be able to pro-
tect their agreements is by includ-
ing a severability provision.

The Agreement
The plaintiff in the 3rd Circuit

case, Diane Blair, worked as a
plant manager for Scott Specialty
Gases. She claimed that, through-
out her employment, she was sexu-
ally harassed by her supervisor.
When she filed suit in federal
court, the employer asked that the
complaint be dismissed and the
mandatory arbitration agreement
Blair had signed be enforced.  That
agreement stated that the parties

would abide by the American Ar-
bitration Association’s rules,
which require that the fees and
costs of arbitration be split.

The plaintiff submitted an affi-
davit stating that her expenses and
debt exceeded her income and as-
sets.

She argued that this rendered
her unable to pay the cost of arbi-
tration, and therefore that the
agreement was unenforceable.  A
U.S. District Court judge dis-
agreed, dismissing the case and
ordering the parties to arbitrate the
claim.  But the 3rd Circuit re-
versed.

“[A]rbitration is only appropri-
ate so long as the prospective liti-
gant effectively may vindicate his
or her statutory cause of action in
the arbitral forum, allowing the
statute to serve its purposes,” the
court said. “Arbitration costs are
directly related to a litigant’s abil-
ity to pursue [her] claim … [T]he
existence of large arbitration costs
could preclude a litigant from ef-
fectively vindicating her federal
statutory rights in the arbitral fo-
rum.”

However, the court said that the
evidence of the plaintiff’s inabil-
ity to pay was inadequate and re-
manded the case for more
factfinding.

The plaintiff “argues that the
affidavit she submitted setting
forth her financial status com-
prised sufficiently competent evi-



dence that she could not afford to
pay the arbitrator’s fees … [It] in-
dicates that her monthly bills ex-
ceed her monthly income by $182
per month and that her debt ex-
ceeds her assets by $57,000,” said
the court.

“However, [she] did not attach
any documents to support these
figures, such as copies of bank
statements and bills…Also miss-
ing from [her] submission is any
information about the estimated
cost of arbitration.”  The “mere ex-
istence of a fee-splitting provision
in an agreement” does not satisfy
the plaintiff’s “burden to prove the
likelihood of incurring prohibitive
costs,” said the court.

Proving The Case
By remanding the case for fur-

ther discovery on the issue of the
plaintiff’s ability to pay, the 3rd
Circuit sent a clear signal that a
simple affidavit describing the
plaintiff’s financial situation is in-
sufficient.  Experts told Lawyers
Weekly USA that meeting this test
will require specific documentation.

“It appears that an affidavit
[will have] to be supported by spe-
cific records - W-2 forms, bank
statements, grocery receipts,” said
Bland.

“You’ll probably have to show
that the plaintiff has limited finan-
cial means.”  Establishing the cost

of arbitration will also require spe-
cific documentation, said legal
experts.  “The most important step
is to subpoena the arbitration ser-
vice provider,” said Bland.

“Generally speaking, you can
figure out what the filing fees are,
but by far the largest fees are the
arbitrator’s hourly rates. The fil-
ing fee is very small compared to
the hourly rates.”

He suggested that if the em-
ployer engages in a lot of arbitra-
tion, the plaintiff can “aim discov-
ery at the defendant itself and ask
what other individuals have been
charged in previous arbitrations.
It’s also important to note that ar-
bitrators typically charge for ‘study
time’ to look over materials.”

Doylestown, Pa., attorney
Ralph Lamar, who represented the
plaintiff, said that plaintiffs should
“submit records of the typical
length of a [similar] arbitration.”

Issues For Employers
Experts say the ruling empha-

sizes the risks employers run when
they include fee-splitting provi-
sion in their arbitration agree-
ments.

“I long ago counseled my cli-
ents to absorb the full cost of the
arbitration, with the exception of
a $150 filing fee equivalent to a
court filing fee,” said Spelfogel.
“Employers should bite the bul-

let,” said Garrison.  If an employer
insists on retaining a fee-splitting
provision, adding a severability
clause could help protect the rest
of the agreement.

“Several courts have pointed to
‘carve out’ provisions to find the
rest of the agreement enforceable,”
said Spelfogel. “I tell clients to
include a [severability] provision
that applies to all provisions.”

But Garrison said he doubted
a severability clause would work,
because “you can’t bind the court”
with it.

 Another issue that can arise is
the use of graduated fee agree-
ments, which organizations such
as AAA frequently use. These ar-
rangements tie the plaintiff’s costs
to the amount of damages sought.

The problem with this is that it
can make arbitration cost-prohibi-
tive for plaintiffs who wouldn’t
face that problem if they filed in
federal court.  “If you’re seeking
six figures in damages, the filing
fee for that arbitration can be rela-
tively significant,” said Garrison.
“That does not happen in federal
court. You wouldn’t have to self-
cap your award in court.”  The so-
lution for employers may be to
contract around these fee sched-
ules.  U.S. Court of Appeal, 3rd
Circuit. Blair v. Scott Specialty
Gases, No. 01-1096. March 13,
2002.


