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Kentuckians for the Commonwealth v. Riverburgh

In a victory for environmental groups, a federal dis-
trict court in West Virginia has ruled that the U.S.
Army Corps of Engineers violated the Clean Water
Act by issuing permits for mountaintop coal mining
that allowed mines to dispose of waste in Appala-
chian waterways. Kentuckians for the Commonwealth
Inc. v. Riverburgh et al., No. 2:01-770 (S.D. W. Va.,
May 8, 2002).

The court ruled that the Clean Water Act, 33 U.S.C.
121 et seq., does not allow filling the waters of the
United States solely for waste disposal. The Army
Corps’ action in issuing permits was beyond agency
authority conferred by the Clean Water Act, accord-
ing to U.S. District Judge Charles Haden. “Only the
United States Congress can rewrite the Act to allow
fills with no purpose or use but the deposit of waste,”
he said.

The U.S. Department of Justice has appealed Judge
Haden’s ruling, asking him to restrict the scope of
his decision by clarifying that it should not be read
as applying nationwide or to activities other than coal
mining. The Bush administration has also asked
Judge Haden to stay the order pending its appeal to
the U.S. Court of Appeals for the Fourth Circuit.

Appalachian coal occurs in narrow seams separated
by dirt and rock called “overburden” or “spill.” In
mountain-removal mining, the overburden is blast-
ed with explosive charges and pushed out of the way
to expose the coal seams. The overburden is disposed
of by creating valley fills - that is, filling the valleys
with waste rock and dirt.

Clean Water Act (Mountaintop Mining):

W. VA. FED. CT. BARS MOUNTAINTOP WASTE
REMOVAL, FINDS VIOLATION OF CWA

The case stems from a lawsuit filed in February by
Kentuckians for the Commonwealth Inc. in West
Virginia federal court in response to the Army Corps’
Huntington, W. Va., office authorizing Martin County
Coal Corp.’s mountaintop- removal project in Mar-
tin County, Ky.

The environmental group had asked the court to find
that the Army Corps violated Section 404 of the Clean
Water Act and the Administrative Procedures Act, 5
U.S.C. 706(2).

Judge Haden said that according to Congress, the
definitive characteristic of dredge-and-fill discharg-
es requiring Section 404 permits is that they have a
purpose for which the discharge is undertaken - to
use the land created. The purpose is not to get rid of
waste and dispose of pollutants, Judge Haden said.

In April 2000 the Army Corps and the Environmen-
tal Protection Agency jointly proposed to revise their
definitions of “fill material.” On May 3, 2002, while
the court was considering this case, the agencies pub-
lished a final rule defining fill as material that has
the effect of either replacing “any portion of a water
of the United States with dry land or changing the
bottom elevation of any portion of a water.’

Judge Haden said the agencies’ final rule attempted
to legalize filling the waters of the United States un-
der the Clean Water Act solely for waste disposal.

‘The obvious perversity of this proposal forced the agen-
cies to suggest baseless distinctions among wastes: trash
and garbage are out; plastic, construction debris and
wood chips are in,” Judge Haden concluded.



The final rule for discharge of fill material highlights
that the rule change was designed simply for the ben-
efit of the mining industry and its employees, the
court said.

Judge Haden found that Section 404 fills may not be
permitted solely to dispose of waste and enjoined
the Army Corps from issuing any further Section 404
permits that have no primary purpose or use but the
disposal of waste.

One of the lawyers representing the plaintiffs in this
case, Jim Hecker of Trial Lawyers for Public Jus-
tice, said Judge Haden’s decision is based on a com-
mon-sense and straightforward reading of the Clean
Water Act.

‘Congress never intended to allow companies to use
the nation’s streams for waste disposal,” he added.

There is also opposition in Congress to the Bush ad-
ministration’s final rule allowing the dumping of
waste from mountaintop mining into waterways. Led
by New Jersey Democrat Frank Pallone Jr., a group
of bipartisan members of the U.S. House of Repre-
sentatives announced its intention to introduce leg-
islation - the Clean Water Protection Act - that “will
restore the rule and protect the definition of fill ma-
terial from being expanded to include mining wastes
and pollutants.’

Before the Bush administration published the final
rule on May 3, Pallone was joined by 56 of his col-
leagues in a letter to EPA Administrator Christie
Whitman expressing strong opposition to the pro-
posed reversal of the Clean Water Act regulation.


