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The state Supreme Court has
struck down a one-sided arbitra-
tion clause included in some home
equity loans.

Justices agreed with consumer
advocates who said the clause was
“unconscionable because the lend-
er chose arbitrators whose income
depended on continued referrals
from the lender.”

On Wednesday, the court unan-
imously ruled that Meritech Mort-
gage Services violated the law by
inserting the mandatory arbitration
clause into its form contract with
customers.

Generally, when legal disputes
go to arbitration, both sides ap-
prove the arbitrators.

In the case, Meritech required
borrowers to resolve any disputes
with lenders through arbitration.

The lenders mandated that the
disputes be arbitrated by the Na-
tional Arbitration Forum.

Consumer lawyer Dan Hedges
alleges that the forum, a private
company, almost always favors
lenders because its business is de-
pendent on being chosen by lend-
ers to arbitrate loan cases.

In the case decided Wednesday,
Hedges represents Margaret and
Roger Toppings of Lincoln County.
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Margaret Toppings is 65 and
has a fifth-grade education. Roger
Toppings has a seventh-grade ed-
ucation and cannot read, accord-
ing to court records.

In November 1999, the Top-
pings obtained a home equity loan.
Companies involved in the loan
included Meritech Mortgage Ser-
vices, Saxon Mortgage, Platinum
Capital and Chase Manhattan
Bank.

The Toppings were told that the
loan had a 6.9 percent interest rate.
It turned out to have a 10 percent
interest rate, according to court
records. To pay off indebtedness
of $37,000, the couple would have
to pay $104,000, including a
$36,600 balloon payment.

As part of the deal, the Top-
pings signed an “arbitration rider.”
This required all disputes, claims
or controversies to be resolved
through binding arbitration by an
arbitrator designated by the Na-
tional Arbitration Forum.

“Our clients stood to lose their
home because of a predatory
loan,” Hedges said Friday.

“The court rightly recognized
that it would be outrageous to trust
such a crucial decision to a sys-
tem where the private judges have
powerful built-in incentives to fa-
vor the finance company over the
consumer.”

F. Paul Bland, of the Washing-
ton, D.C., group Trial Lawyers for
Public Justice, also represented the
Toppings.

“Meritech has a profit motive
for selecting the National Arbitra-
tion Forum to replace judges and
juries for all disputes,” Bland
said.

“The record shows that the fo-
rum has repeatedly demonstrated
favoritism toward lenders over
consumers, and that the forum
represented itself to lenders as a
way for them to shield them-
selves from legal accountabili-
ty.”

In the Toppings’ case, the court
cited a lengthy footnote in a case
decided last week concerning a
jewelry chain’s arbitration clause
with its customers.

“Neutrality in the selection and
composition of any forum or tri-
bunal is essential to the legal va-
lidity of contractual provisions
providing for dispute resolution
mechanism,” the court said in the
previous case.

In the Toppings’ case, the high
court issued a short, unsigned or-
der rather than a full opinion. The
order said that Justice Elliott May-
nard would have issued a full opin-
ion instead.

The case now returns to Lin-
coln County Circuit Court.


