
As most trial lawyers know,
secrecy pervades our civil justice
system.  Despite court rules and
case law that purport to restrict the
use of protective and sealing
orders, much of the civil litigation
in this country is taking place in
secret at all stages of the process.
Cases are filed under seal;
discovery is governed by
overbroad protective orders;
exhibits and court records are
sealed; and cases are settled in
secret.  Given the high rate of pre-
trial settlement and adjudication,
the right of public access to trials
does not compensate for the lack
of openness during earlier stages
of litigation.

In 1989, Trial Lawyers for Pub-
lic Justice launched a special
project – Project ACCESS – dedi-
cated to fighting unnecessary se-
crecy nationwide.  We have won
many victories, but the problem
continues to grow.  For example,
in Foltz v. State Farm, we are fight-
ing for public access to a federal
court file in Oregon that was
erased from the public record as
part of a settlement, despite the
evidence it contains that State
Farm systematically cheated many
of its policyholders.  In Frankl v.
Goodyear Tire & Rubber Compa-
ny, we are battling to unseal evi-

dence in a New Jersey case about
Goodyear tires that are linked to a
pattern of fatalities and serious in-
juries.

The Causes and Dangers of
Unnecessary Secrecy

Unnecessary secrecy exists be-
cause plaintiffs, their lawyers, and
judges do not contest defendants’
demands for confidentiality.  Al-
though cases sometimes involve
information that legitimately de-
serves protection, defendants rare-
ly limit their requests for secrecy
to this type of data.  Instead, they
routinely seek to keep non-confi-
dential information secret to pro-
tect their financial interests.  Se-
crecy prevents victims from learn-
ing that they have legitimate
claims against the defendant, while
artificially preserving the defen-
dant’s reputation and preempting
scrutiny by the press.  In addition,
secrecy ensures that the govern-
ment will not develop or enforce
laws addressing the dangerous
product or unfair practice.  Stock
prices are protected, and there is
no incentive to invest in develop-
ing safer products or better prac-
tices.  Another perverse result of
secrecy is that it allows corpora-
tions to demand tort reform, while
preventing the public and govern-
ment from learning the actual re-
sults of litigation.

While most plaintiffs and their
counsel would prefer openness,

they often feel compelled to stip-
ulate to secrecy.  Typically, defen-
dants make secrecy a condition of
settlement, or a prerequisite to
compliance with plaintiffs’ discov-
ery requests.  Injured plaintiffs in
financial need frequently feel that
they have no choice but to agree.
And judges often fail to scrutinize
requests for secrecy because of
their over-burdened schedules, or
because they view their role as re-
solving the narrow disputes before
them, without considering the pub-
lic interest.

The social costs of this cycle
are intolerably high.  Secrecy per-
verts our system of justice by
weakening public confidence in
the judiciary and by forcing judg-
es to decide duplicative discovery
disputes.  Secrecy also hides dan-
gers to public health and safety, re-
sulting in wholly avoidable inju-
ries and deaths.  And it undermines
our democratic system, since it
hides the information that is need-
ed to determine whether laws
should be changed.

Fight Unnecessary Protective
Orders

Protective orders should not be
entered unless they are justified
and appropriately limited.  Under
Federal Rule of Civil Procedure
26(c) and many of its state coun-
terparts, defendants must show
“good cause” to justify protective
orders.
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1.  Stress the Presumptive Right
of Public Access to Discovery
Materials.

The corollary of the good-
cause requirement to justify pro-
tective orders is that there is a pre-
sumptive right of access to discov-
ery materials.  Proponents of se-
crecy can only overcome this pre-
sumption by making specific fac-
tual demonstrations of significant
harm.  Conclusory statements or
general allegations are insufficient.

2.  Rebut Any Showing of Good
Cause by Learning the Facts.

Frequently, a defendant cannot
prove that information it claims is
confidential actually qualifies for
protected status.  A defendant’s
supposedly confidential proce-
dures, for example, may actually
be standard practice in the indus-
try.  Consult plaintiffs’ attorneys
with similar cases, appropriate
experts, professional groups, and
fact witnesses to undermine defen-
dants’ claims for secrecy.

Most often, defendants claim
that documents contain trade se-
crets, and that disclosure of the in-
formation would cause competi-
tive harm.  Make sure to hold de-
fendants to their burden of proof
on these claims.  The information
must fall within the definition of
trade secrets, which is generally set
forth in the Restatement of Torts,
and must have current competitive
value.  The defective or hazardous
nature of a product is not a trade
secret; nor is stale data, informa-
tion that can be reverse engi-
neered, or material that is of gen-
eral knowledge.

3.  Urge the Court to Weigh the
Public Interest in Determining
Whether to Issue a Protective
Order.

Even if good cause is estab-
lished, a protective order should
not be issued if the public interest
in access outweighs the need for
confidentiality.  Courts have held
that even trade secrets do not re-
ceive automatic protection from
disclosure if the public’s need to
know is particularly strong.  Thus,
in Frankl v. Goodyear, TLPJ in-
tervened and persuaded the court
that, to evaluate Goodyear’s at-
tempt to impose secrecy, it must
balance the public interest in the
tires’ safety against the corporate
interest in secrecy.

4.  If You Are Forced to Agree to
a Protective Order, Minimize Its
Adverse Effects.

•  Demand a Sharing Provision.
Protective orders that forbid the

sharing of information among
plaintiffs’ attorneys thwart the ef-
ficient administration of justice.
Many courts have found that shar-
ing provisions must be included in
protective orders to prevent the
needless obstruction of the litiga-
tion process.

•  Ensure that Defendants Make
at Least a Threshold Showing of
Good Cause to Justify Any
Umbrella Protective Order.

Defendants often attempt to ob-
tain broad “umbrella” protective
orders, under which they may uni-
laterally designate any discovery
information as confidential.  Un-

der Rule 26(c), defendants must
make at least a threshold showing
of good cause to justify these or-
ders.  At a minimum, they should
be required to identify the catego-
ries of documents they claim are
entitled to protection and to prove
good cause for keeping those cat-
egories secret.

•  Insist That Any Umbrella
Protective Order Contain a
Mechanism to Challenge
Confidentiality Designations.

The party receiving discovery
must be able to contest confiden-
tiality designations made under
umbrella protective orders.  Such
challenges trigger the producing
party’s burden to demonstrate spe-
cific good cause for the contested
document to be kept secret.  This
kind of provision has been instru-
mental in our work in Frankl.  In
that case, the plaintiffs’ attorney,
Christine Spagnoli of Santa Mon-
ica’s Greene, Broillet, Taylor,
Wheeler & Panish, L.L.P, alleged
that certain information designat-
ed by Goodyear was not confiden-
tial, and that it revealed a signifi-
cant safety hazard that Goodyear
failed for years to remedy.  Her
pleadings have been crucial to
TLPJ’s fight to disclose the con-
tested documents in this now-set-
tled case.

•  Limit the Terms of Any
Protective Order to the
Discovery Phase of Litigation.

Defendants commonly try to
include provisions to automatical-
ly seal court records containing
discovery information produced



pursuant to a protective order.
Such provisions are illegal because
an even higher standard applies to
justify the sealing of court records,
as detailed below.

•  Fight Any Provision that
Requires Discovery Materials to
be Returned to the Producing
Party.

An ABA resolution condemns
protective orders that require the
return of discovery materials at the
resolution of the case.  Documents
must at least be preserved by the
producing party to ensure future
availability to government agen-
cies or other litigants.  Be sure that
you do not become the last person
to view materials that prove a de-
fendant’s misconduct!

Challenge Unnecessary Sealing
Orders

While Rule 26(c)’s good-cause
standard generally applies to dis-
covery, parties attempting to seal
records must meet a significantly
higher standard:  they must dem-
onstrate a compelling basis for se-
crecy based on specific facts.  If
this burden is not met, secrecy is
unjustified.

To vindicate this principle,
TLPJ is battling in Foltz v. State
Farm to overturn a federal court
order sealing hundreds of court
records about State Farm’s mis-
conduct.  The judge even ordered
the case erased from the court’s
computers and allowed State Farm
to remove the entire case file from
the courthouse. After TLPJ inter-
vened, the case file was returned,
but court records remained sealed
without justification.  We recently
argued our appeal before the U.S.
Court of Appeals for the Ninth
Circuit.

Fight Secret Settlements
Secret settlements can also

wreak enormous damage, since
they prevent the public from learn-
ing about defendants’ wrongdoing
and other important issues ad-
dressed in litigation.  The New York
Times recently reported a plain-
tiffs’ lawyer’s remorse about se-
cret settlements reached in three of
his lawsuits, which alleged sexual
abuse by priests.  After learning of
similar accusations and the crimi-
nal conviction of a defendant
named in two of these suits, the
lawyer conceded that secrecy had

been “a terrible mistake.”  Today,
he simply refuses to discuss con-
fidentiality agreements in settle-
ment negotiations.  Adam Liptak,
A Case That Grew in Shadows, N.Y.
TIMES, March 24, 2002, at Section
4, p. 4.  Especially in cases involv-
ing public health and safety, TLPJ
strongly urges you to refuse to enter
into secret settlements.

Seek Our Help
TLPJ’s Project ACCESS chal-

lenges unnecessary secrecy na-
tionwide, especially in cases that
implicate public health and safety
or involve outrageous wrongdo-
ing.  If you need help in opposing
unnecessary secrecy orders, please
call TLPJ at (202) 797-8600, and
check out our legal briefs at
www.tlpj.org.  We can all benefit
from working together.
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