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PAUL KANGAS, NIGHTLY BUSINESS REPORT ANCHOR: To reduce the legal cost of and potential
liabilities from lawsuits, many businesses are turning to a different means of dispute resolution: arbitra-
tion. But is arbitration just as fair as litigation? And should a company's customers be forced to accept
arbitration as a condition of doing business? Here to discuss those matters with us are Richard Naimark,
senior vice president of the American Arbitration Association, and F. Paul Bland, staff attorney with
Trial Lawyers for Public Justice.

Gentlemen, welcome.

RICHARD NAIMARK, SR. VICE PRES., AMERICAN ARBITRATION ASSN.: Thank you.

F. PAUL BLAND, JR., TRIAL LAWYERS FOR PUBLIC JUSTICE: Thank you.

KANGAS: First, Richard, could you give us a thumbnail description of how arbitration works?

NAIMARK: Yes. Arbitration is essentially what we call a quasi-judicial forum where an arbitrator
makes a decision that's binding on parties. It's really nothing new. It has been around for a long time. In
fact, George Washington provided for arbitration in his will in the event of a dispute. But what we’re
seeing recent years is a mushrooming in the areas of utilization of arbitration.

KANGAS: So would you say that arbitration is better at dealing with most business disputes than the
courts?

NAIMARK: Well, there are some inherent advantages to arbitration. It can be much quicker. You can
have technical experts who are decision-makers in your dispute. It can be relatively more inexpensive.
To a certain extent, the parties can have some control over the process so they can make it serve their
needs.

KANGAS: Now Paul Bland, arbitration sounds like a pretty straightforward and less expensive method
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than litigation. So what’s wrong with it?

BLAND: Well, a lot of times the arbitration is really a somewhat rigged deal. I mean, you replace a pub-
licly accountable judge or jury that's drawn from the community with a private judge who is usually
picked by the company, or the company picks a firm that provides judges. So for example, someone who
- a woman who has a case against an HMO, where she feels that the HMO didn't provide her medical
care she needed, will frequently go into arbitration to get a list of seven arbitrators, and three of them
will be lawyers who work for HMOs, and the other four will be lawyers who principally defend HMOs.
Does she think that's fairer? No.

KANGAS: I understand that you are especially opposed to mandatory arbitration clauses which many
businesses now require customers to sign in advance of doing any kind of a transaction by agreeing to
mandatory arbitration. What is the consumer giving up in this case?

BLAND: Well, the consumer is giving up, first of all, any right to an appeal, because whatever the arbi-
trator is essentially final. The Supreme Court said even if an arbitrator’s decision is silly, that’s not
grounds for overturning it. And the consumer is giving up constitutional rights that they don’t know
about. And a lot of times the consumers are getting themselves into a system where they’re going to be -
have their disputes decided by someone who is really essentially chosen by the other side. And that’s a
really serious problem.

KANGAS: Richard Naimark, one of the advantages of arbitration is supposed to be that both sides settle
on a neutral arbitrator. So if a business automatically gets to choose the arbitrator, isn't the other side
then at a disadvantage?

NAIMARK: Well, there is arbitration and then there is arbitration. You wouldn’t buy life insurance from
a poorly-rated insurance company. And you wouldn't have surgery from a surgeon who wasn’t board-
certified. And it's really the same thing with the arbitration process. The American Arbitration Associ-
ation is a non-profit service provider that has over the years built some protections in in this very spe-
cialized area we're talking about now of consumer and employee arbitration, which I stress is a very spe-
cialized area. And there are safeguards which we call protocols which really protect against the issues,
the very legitimate issues that are being raised by Paul Bland.

KANGAS: Now we’ve just heard that appeals are seldom allowed in arbitration. But what if either of
the parties feels that it has not received a fair hearing?

NAIMARK: Well, it is a trade-off, but the advantage is that you're not subjected to the potential for end-
less appeals which can go on for years and years. And that is really a game of big budget players.

KANGAS: I understand the U.S. Supreme Court recently upheld the enforceability of arbitration rulings.
Should this be seen as a seal of approval for the arbitration process, Richard?

NAIMARK: There is a long history of public policy in this country of support for the arbitration
process. What’s different and distinct about what we’re talking about right now is this fairly new area of



the use of arbitration in the consumer and employee context.

KANGAS: All right. Paul, your thoughts on that matter?

BLAND: Well, the Supreme Court has said that arbitration agreements are generally going to be
enforceable. But they have left state law as some limitation on that. So where arbitration clauses are
written in ways that are particularly unfair or they're extremely expensive where they really act as a get-
out-of-jail-free card that lets a company walk away no matter what it has done. There are a number of
courts that are refusing to enforce arbitration agreements in those kinds of situations. And it 
happens a lot more frequently than you would think. One other interesting thing that you see with a lot
of these arbitration clauses is it is extremely common for businesses to write arbitration clauses that say
that the consumer has to arbitrate any disputes they have against the business, that the business reserves
for itself the right to go to court. And I think that shows a little bit of how they actually view these
things.

KANGAS: So to sum up, given the choice between arbitration or litigation, which should a business or
consumer choose, Paul?

BLAND: We tell consumers that if a business says to them that they have to waive and give up their
constitutional rights in order to do business with them, they really ought to look for another business.

KANGAS: And Richard Naimark, your response?

NAIMARK: A properly arbitration can serve the needs of both parties. It is important, however, to make
sure that there are fair play protocols that give the protections that Paul is talking about.

KANGAS: Gentlemen, thank you very much, we appreciate it.

NAIMARK: Thank you.

BLAND: Thank you.

KANGAS: I’ve been speaking with F. Paul Bland of Trial Lawyers for Public Justice, and Richard
Naimark of the American Arbitration Association.

SUSIE GHARIB, NIGHTLY BUSINESS REPORT ANCHOR: That’s it for this special edition of
NIGHTLY BUSINESS REPORT. If you’d like to find out more about the implications of litigation, we
invite you to go to our Web site, NBR.com. The markets will reopen for trading tomorrow. And we’ll be
back with our usual coverage. For all of us at NIGHTLY BUSINESS REPORT, I’m Susie Gharib.

KANGAS: I’m Paul Kangas wishing all of you the best of good buys.


