
Appointment of Special Master to Monitor
Compliance at Steel Mill Expected to Aid EPA
CINCINNATI—A federal judge’s ruling that the
Gallatin Steel Co. has repeatedly violated the Clean
Air Act will help the U.S. Environmental Protection
Agency’s enforcement efforts at the central Kentucky
site, an agency attorney said Oct. 10.

Jennifer Lewis, assistant regional counsel for EPA
Region IV, told BNA that the Oct. 3 ruling will make
two consent agreements with Gallatin easier to
enforce because it orders a special master to monitor
compliance.

The decision came in a citizen-suit enforcement
action.

In an oral ruling from the bench, U.S. District
Judge William Bertelsman found the air pollution
controls of Gallatin and its parent-company Harsco
Corp. lacking at the plant near Ghent, Ky. (Brashear
v. Harsco Corp., E.D. Ky., No. 2000-263, 10/3/02).

The company’s ongoing violation of the Clean
Air Act has impaired local air quality, creating a
common law nuisance and diminishing the value of
property adjoining the mini-mill, Bertelsman said,
ordering the company to pay $750,000 in punitive
damages.

Bertelsman also granted a permanent injunction
compelling Gallatin to comply with the Clean Air
Act. To ensure that it does, the judge ordered a special
master, paid for by the company, to oversee
compliance.

Seven Years of Slag Dust
Four neighbors of the mill filed suit against Harsco

and Gallatin Steel alleging the plant has been spewing

clouds of metallic dust through unpermitted
emissions units, defying national ambient air quality
standards in addition to violating Title V and the
prevention of significant deterioration (PSD)
provisions of the Clean Air Act.

The plaintiffs said that for seven years, gray clouds
of slag dust containing lead, zinc, and chromium
particles have blanketed their properties, while
explosions caused by molten slag running into
standing water or moist earth have rocked their homes.

Although conditions should have improved
following two consent decrees reached by EPA and
the company in 1999—whereby Gallatin agreed to
pay penalties of $450,000 and to spend at least
$750,000 to bring the plant into compliance with the
Clean Air Act by March 1, 2000—the situation
remained unchanged, Jeffrey Sanders, the plaintiffs’
lead attorney, told BNA.

As a result, the families living on property
adjoining the mill have been forced to stay indoors
and deprived of the use and enjoyment of their
property, Sanders said.

Every prior citizen request made to Gallatin
regarding air pollution reduction has been met with
hostility, he said. “All these people want is for the
company to obey the requirements of the Clean Air
Act,” he said.

Gallatin’s mini-mill, which makes about 1.3
million tons of flat-rolled carbon steel annually,
opened in 1995. Since then, the company has been
cited several times by EPA and the Commonwealth
of Kentucky over emission concerns and violations.



Bertelsman’s ruling came after a three-day trial
in Covington, Ky. While acknowledging EPA’s prior
consent decrees, the judge said the citizen
enforcement was a necessary supplement to ensure
full compliance.

“The court finds that enforcement by EPA, due to
budgetary constraints and limitations of time and
personnel, must of necessity be inadequate,” he said.

The judge’s assessment is correct, Lewis said,
because the inspections that EPA does “are just a
snapshot” of what is going on at Gallatin. Unlike the
plant’s neighbors, who spent 8,954 hours
photographing and videotaping the pollution,
according to their attorneys, EPA cannot constantly
survey the site, she said.

Master’s Findings to Be Forwarded to EPA
However, once the special master’s oversight

begins, EPA will hear about violations and be able to
take more vigorous enforcement action, said Lewis.
The special master will report to the court and the
court will forward those findings to EPA, she said.

Bertelsman plans to appoint a private firm to
monitor air pollution problems by mid-November.
At that time, the judge will also set compensatory
damages for the plant’s neighbors.

In assessing punitive damages of $750,000,
Bertelsman said the company acted “willfully,
wantonly and oppressively.” While Gallatin and

Harsco stated in court that they acted in good faith to
abate the nuisance, once they were aware of it, the
judge said the record does not bear them out.

“Reviewing the record, it reflects that the
defendants followed a scorched-earth defense
policy,” contesting every procedural and substantive
point and causing both the plaintiffs and taxpayers
needless expense, Bertelsman said, when the
evidence shows “they well knew that they had a
nuisance on their hands.”

The punitive damage award and the appointment
of a Special Master “send a message that this
outrageous conduct will not be tolerated,” said Jim
Hecker, co-counsel for the plaintiffs and
environmental enforcement project director of Trial
Lawyers for Public Justice, which filed citizen
enforcement suits on behalf of the four Kentuckians
in 1999 and 2000.

This ruling represents justice for regular people,
and “it shows ordinary people were able to go to court
and take on a billion-dollar multinational corporation
and win,” Sanders said.

Gallatin does not believe that it has violated the
Clean Air Act in the time following its EPA consent
decrees, company spokeswoman Cathy Hanley said.
As a result, the Canadian-based company feels the
punitive damages award is unfounded, she said, and
is reviewing the judge’s ruling.
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