
Lawyers Debate Boat Law’s Preemptive Scope
in Oral Arguments to U.S. Supreme Court

Attorneys disagreed before the U.S. Supreme
Court Oct. 15 on whether federal boat safety law
preempts state law claims against a boat engine
manufacturer for failing to install a propeller guard
on the engine of a recreational motor boat (Sprietsma
v. Mercury Marine, U.S., No. 01-706, oral argument
10/15/02).

Jeanne Sprietsma was killed when she fell
overboard and was struck by the blades of a
motorboat propeller. Her husband, Rex Sprietsma,
sued boat manufacturer Mercury Marine, a division
of Brunswick Corp., asserting it was responsible for
his wife’s death.

The Illinois high court found that the U.S. Coast
Guard’s decision not to impose a propeller guard
requirement after carefully studying the issue “takes
on the character of a regulation.” The court said that
a damage award for Sprietsma in his state common-
law causes of action would “frustrate” the Federal
Boat Safety Act’s objective of achieving national
uniformity in safety regulation. It therefore held
Sprietsma’s claims were impliedly preempted by
FBSA (29 PSLR 842, 9/10/01). The U.S. Supreme
Court granted certiorari Jan. 22 (30 PSLR 70, 1/28/
02).

Representing Sprietsma, Leslie A. Brueckner
argued that the Coast Guard’s action—in the form of
a letter that was not published—did not have the force
of law, and therefore could not trigger preemption.
She also maintained that the act’s savings clause
preserves state common law claims.

But Stephen M. Shapiro, representing Mercury
Marine, asserted that for 90 years, Congress has made

specifications concerning safety equipment on boats.
The Boat Safety Act preempts state law unless the
state law is identical to federal law, he argued.

Preemption Clause, Savings Clause
The BSA contains a preemption clause at 46

U.S.C. 4306, which provides in pertinent part, that
unless permitted by the Secretary of Transportation,
“a State ... may not establish, continue in effect, or
enforce a law or regulation, establishing a recreational
vessel or associated equipment performance or other
safety standard ... that is not identical to a regulation
prescribed under the Act.”

A savings clause provides that “compliance with
the act or standards, regulations, or orders prescribed
under the act does not relieve a person from liability
at common law or under state law.”

The Secretary of Transportation delegated
regulatory authority to the U.S. Coast Guard, which
decided not to require engine propeller guards.

Sprietsma: Claims Should Be Allowed
The Coast Guard’s letter lacks the force of law,

Brueckner said. It was never published in the Federal
Register or any other way. And, Sprietsma’s claims
are consistent with the Coast Guard’s goals, she
argued.

Since the Coast Guard has not promulgated a
regulation governing propeller guards, there is no
federal standard with which a state common law
action could conflict, Sprietsma’s brief said.
Moreover, the Coast Guard remains free to
promulgate propeller guard regulations in the future,



if appropriate justifications exist. “Nothing about
petitioner’s lawsuit could possibly conflict with or
undermine this grant of rulemaking authority,” the
brief said.

Brueckner also stressed the significance of the
BSA’s savings clause. In this case, as in Geier,
preemption “would render the savings clause
superfluous,” she said. The court in Geier v. American
Honda Motor Co., 529 U.S. 861 (1999) construed a
similar savings clause in the National Traffic and
Motor Vehicle Safety Act of 1966 as precluding any
express preemption of common law claims.

The Boat Safety Act’s preemption clause “only
kicks in if the Coast Guard has regulated. But
common law claims are preserved,” Brueckner said.

Pointing out that the savings clause pertains to
“common law or state law,” Justice Antonin Scalia
said, “I don’t know how an intelligent Congress could
have written that.”

Brueckner said the BSA’s savings clause is
broader than the one at issue in Geier, which provides
that compliance with federal motor vehicle safety
standards “does not exempt any person from liability
under common law.”

Justice Sandra Day O’Connor asked whether this
case presents a situation where the agency’s decision
not to regulate has preemptive force.

For an agency decision to have preemptive force,
Brueckner said, the decision must take the form of
law, and federal law must totally occupy the field.
Both of those criteria are absent here, she said.

Brueckner was asked how she would argue the
case if presented with the opposite question: whether
a manufacturer could be liable under state law for
imposing a propeller guard—if the guard made the
boat hard to turn.

“It would be argued the same way,” she said. A
negligence claim could not be based on the Coast
Guard regulations because the letter lacks the force
of law.

Brueckner also pointed out that a finding of
preemption would leave plaintiffs like Sprietsma with
no redress at all, and urged the court to allow his
claim so he would not be bereft of a remedy.

Mercury Marine’s Argument
“This act preempts state law creating a

requirement that is not identical” to the federal

requirement, Shapiro contended. The act requires that
boating equipment be approved by the federal agency,
subject to several exceptions that are not applicable
here.

O’Connor asked what would happen in an area in
which there was no regulation. The “wisdom of the
statute” is that until the Coast Guard makes a decision,
the equipment cannot be imposed on people, Shapiro
said.

Shapiro said even one jury verdict can have a
coercive effect on a manufacturer, in part because it
would encourage the filing of more claims. “All it
takes is an errant jury, or two or three.”

Justice Stephen Breyer asked Shapiro why
manufacturers could not then seek action from the
Coast Guard, to which the attorney answered,
“Congress had a different vision.”

Guards Are Dangerous
Asked about the dangers created by a lack of

propeller guards, Shapiro said that after an 18-month
study, a team of experts concluded that for all boats
travelling more than 10 mph, guards were not feasible
because of their associated dangers. According to
Shapiro, propeller guards make boats more difficult
to maneuver and increase the risk of death from blunt
trauma caused by a person colliding with the guard.

Seven courts have determined that propeller
guards are dangerous, Shapiro said. “This is a
problem of having individual juries decide. Congress
drafted the statute to protect us. Congress pursued
the safety agenda by pursuing uniformity in
standards.”

A boat motor and hull have to fit together exactly,
Shapiro explained. A propeller guard must be
hydrodynamically compatible with the motor and the
hull. Manufacturers do not know which of the many
boats and motors will be paired together, so the cost
of providing propeller guard models that would work
safely with so many equipment combinations would
be prohibitive, Mercury Marine’s brief argued.

Addressing Sprietsma’s argument that the Coast
Guard’s action lacked the force of law, Shapiro argued
that the BSA did not require the Coast Guard to
publish its action, or to follow administrative
procedure. In its brief, Mercury Marine said there is
no support for the formality requirement Sprietsma
seeks to impose. “The BSA’s preemption provision—



unlike that in Geier—gives preemptive effect to the
absence of regulation, which obviously need not be
embodied in formal rules,” the brief said.

The savings clause does not address preemption,
he said. Rather, it addresses the effect of compliance
with Coast Guard regulations. Mercury Marine
maintains that the savings clause preserves breach
of contract claims. Manufacturers may be sued for
negligently manufacturing or installing marine
products. Additionally, it preserves claims against
boat owners and operators for negligent operation.

In its brief, Mercury Marine argued that if the
savings clause were read in the “all-inclusive” manner
that Sprietsma advocates, it would completely repeal
the preemption clause. “That reading cannot be
correct.”

Rather than drawing a line between common law
and prescriptive law, “Congress drew a line between
product design standards, which are exclusively
federal, and ordinary negligence and warranty
claims—such as defective manufacture and
installation—which are not preempted. Since
petitioner’s claim is a product design claim, it is
preempted by the BSA’s preemption provision,” the
brief said.

Moreover, state legislatures and agencies would
be unable to correct the problem, because statutes
and regulations in this field are expressly preempted.

Shapiro also argued that since this case arose in
the context of federal maritime law, there is no
presumption against preemption, and federal law
governs. But Brueckner said Mercury Marine waived
the maritime law argument by failing to raise it in a
timely fashion.

Second Time Court Agrees to Review Issues
In agreeing to hear the case, the Supreme Court

could resolve a split among several jurisdictions,
including three federal appeals courts, concerning the
Boat Safety Act’s preemptive scope. The Spriestma
case marks the second time in several years that the
U.S. Supreme Court has agreed to review the whether
federal boat safety law bars common law claims over
the lack of propeller guards on boat engines.

In 1997, the court agreed to review Lewis v.
Brunswick Corp., 107 F.3d 1494 (11th Cir. 1997),
cert. granted, 522 U.S. 978 (1997), cert. dismissed,
523 U.S. 1113 (1998). Lewis involved a woman who
was killed instantly when she was thrown from a boat
and struck by the unguarded propeller. Her parents
sued the boat manufacturer, asserting negligence,
product liability, and fraudulent misrepresentation
claims. The trial court granted summary judgment
for the manufacturer, finding all claims preempted
under the Boat Safety Act.

The Eleventh Circuit upheld summary judgment,
finding that the U.S. Coast Guard’s decision not to
issue regulations requiring propeller guards had a
preemptive effect (25 PSLR 344, 4/11/97). The U.S.
Supreme Court granted the plaintiffs’ petition for
review, but the case was settled before arguments
could be heard.

The United States submitted an amicus brief in
support of Sprietsma.

Brueckner is with Trial Lawyers for Public Justice
in Washington, D.C. Shapiro is with Mayer, Brown,
Rowe & Maw in Chicago. Malcolm L. Stewart of
the U.S. Department of Justice argued for the United
States.
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