
A federal judge in Kentucky
has fined two companies
$750,000 for "willfully, wan-
tonly and oppressively" emit-
ting clouds of dust from their
facilities in violation of the
Clean Air Act. The court also
issued a permanent injunction
against the companies and
awarded compensatory dam-
ages, the amount not yet deter-
mined, to four individuals for
loss of property value. Ellis et
al. v. Gallatin Steel Co., No.
CV 99-242; Brashear et al. v.
Harsco Corp., No. CV 00-263
(E.D. Ky., 10/3/2002)

Trial Lawyers for Public
Justice filed two citizen suits on
behalf of four Kentucky resi-
dents against Gallatin Steel Co.
and Harsco Corp., which oper-
ated an adjacent slag dumping
and processing area, for violat-
ing the Clean Air Act, 42
U.S.C. § 7401 et seq., and cre-
ating a common-law nuisance. 

Lead counsel Jeffrey
Sanders of Covington, Ky., said
plaintiff Vernon Ellis, his two
sons and LaVerne Brashear live
near the steel mill in Gallatin
County. For seven years gray
clouds of slag dust have blan-
keted their properties and
explosions from slag dumping
have rocked their homes,

Sanders said. As a result they
have been forced indoors and
deprived of the use and enjoy-
ment of their property, the attor-
ney said. 

Jim Hecker of TLPJ, co-
counsel for the plaintiffs, said,
"Because the companies refused
for seven years to stop sending
huge clouds of dust across their
property line, the judge granted
a permanent injunction, and
took the groundbreaking action
of appointing a Special Master
to oversee compliance, because
that was the only way to stop
the violations." 

After TLPJ filed the citizen
suits, the U.S. Environmental
Protection Agency and the state
of Kentucky filed administra-
tive and judicial enforcement
actions against Gallatin Steel
and Harsco raising similar
claims and proposing corrective
actions. The court approved two
EPA consent decrees in June
2000. 

U.S. District Judge William
Bertelsman said in his ruling
that the court was aware of the
consent decrees, but it found
that the EPA's enforcement of
the decrees was inadequate, due
to budgetary constraints, time
limitations and lack of person-
nel. The district court conclud-

ed that there were continuing
violations following the entry
of the consent decrees and that
private injunctive relief was
appropriate. 

Judge Bertelsman said the
record reflected that Gallatin
Steel and Harsco followed a
"scorched-earth defense policy."
Although the evidence showed
that the defendants well knew
that they had a nuisance on
their hands, the judge said, they
caused the plaintiffs and tax-
payers "needless expense by
raising all sorts of legal obfus-
cation, made denials that any
nuisance existed or that the
plaintiffs were affected by the
nuisance, raised procedural
objections that caused the plain-
tiffs to file three or four differ-
ent lawsuits, and, basically, they
defended every inch of turf to
death." 

Along with Sanders and
Hecker, the plaintiffs were rep-
resented by Jonathan Conte of
PNC Center in Cincinnati. 

Gallatin Steel was represent-
ed by Jack Bender and David
Owen of Greenebaum, Doll &
McDonald in Lexington, Ky. 

Harsco was represented by
Robert Bilott and Robert Craig
of Taft, Stettinius & Hollister in
Cincinnati.
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