
This morning, the U.S.
Supreme Court will hear argu-
ments in a West Virginia case
that is being touted as proof the
state needs to change the way it
handles asbestos lawsuits. 

Justices will hear Norfolk &
Western Railway Co.’s appeal
of a $4.9 million verdict against
the company.

Six former workers sued the
railroad company, alleging they
had been exposed to asbestos.
The workers alleged they had
contracted asbestosis, and
sought damages for their con-
cern that they would contract
cancer sometime in the future.

The jury found that Norfolk
& Western did not properly
warn the workers of the dan-
gers of asbestos.

The jury awarded the work-
ers $5.9 million, which the trial
judge reduced to $4.8 million.

West Virginia’s Supreme
Court declined to hear an
appeal of the case, but the U.S.
Supreme Court agreed to con-
sider it.

Thick stacks of briefs -
including legal arguments from
many interested parties who
submitted “friend of the court”

briefs - have been filed. Oral
arguments are scheduled for
this morning.

The Coalition for Asbestos
Justice said in a news release
that the case “highlights many
of the factors that have created
an asbestos litigation crisis in
this country.”

“The court’s decision may
also send a strong signal to
state courts that they should
tighten requirements on emo-
tional distress claims in
asbestos cases governed by
state tort law,” said Mark
Behrens, a coalition
spokesman.

Some legal scholars, howev-
er, have questioned why the
Supreme Court would agree to
hear the case in the first place.

Anthony J. Sebok, a Brook-
lyn Law School professor,
wrote in a CNN.com column
that the case “has left a lot of
experienced tort scholars
scratching their heads.

“The major issue is the case
seems already to have been
clearly decided by the court -
and resolved quite recently, as
well,” Sebok wrote.

In its legal briefs, Norfolk &
Western argues that the trial
court should not have allowed

the workers to be awarded
emotional distress damages for
their “alleged fear of cancer.”

The Supreme Court, howev-
er, addressed that very issue in
a 1997 case, Sebok noted in his
column.

That case concerned
Michael Buckley, a pipe fitter
who worked for years in Grand
Central Station. The work
exposed Buckley to asbestos,
and he sued.

Buckley argued he should
be able to sue for fear of devel-
oping an asbestos-related dis-
ease, even if he did not have
any symptoms of that disease.

In a 7-2 decision, the
Supreme Court said that a
plaintiff who had merely been
exposed to asbestos could not
recover damages for his fear of
contracting an asbestos-related
cancer.

But, the court distinguished
that from situations where a
plaintiff with asbestosis recov-
ered damage for fear of cancer.

In a friend of the court brief,
the group Trial Lawyers for
Public Justice argued the Nor-
folk & Western case is just that
sort of situation.

“If anything, the language in
Buckley supports the trial
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court’s instruction allowing the
jury to consider the plaintiffs’
fear of contracting an asbestos-
related cancer in awarding
emotional distress damages,”
the group said.

Advocates for the railroad
workers argue that common
law long has allowed damage
awards in cases like the Nor-
folk & Western case.

Their argument is that hav-
ing asbestosis shows the work-
ers were exposed to asbestos,
and that exposure put them at
risk of developing cancer. 

Cancer takes longer to show
up than asbestosis. The workers
don’t have cancer, but because
they have asbestosis, they have
a reasonable fear of getting
cancer as well.

In their Supreme Court
brief, the workers’ lawyers
argued that they “established at
trial the reasonableness of their
fear, arising from their asbesto-
sis, that they may suffer in the
future from two painful and
potentially fatal forms of can-
cer: mesothelioma and lung
cancer.

“Once a plaintiff establishes
that the defendant’s conduct
has caused a physical injury,
such as a serious physical dis-

ease from asbestos exposure,
the plaintiff is entitled to recov-
er for all reasonably foresee-
able physical and mental
injuries proximately resulting
from the same conduct which
caused the initial injury,” the
workers’ lawyers wrote.

In his column, Sebok said
that the Norfolk & Western
case might not turn out to be
that simple.

“Recently, the business press
has been full of articles describ-
ing how easy, in theory, it is for
a lawyer to find a doctor who
will certify that a worker
exposed to asbestos years ago is
now suffering a respiratory
impairment,” Sebok wrote.
“Congress has held hearings on
the ‘asbestos crisis’ already this
year, and more may come.

“Norfolk, then, may be the
U.S. Supreme Court’s way of
telling judges to pay more
attention to the way injury is
claimed and judged in asbestos
cases around the country,” he
wrote. “If the court goes out of
its way to overturn an obscure
jury verdict in West Virginia, it
may be telling the judiciary that
it is time for them to put their
house in order, before Congress
does it for them.”


