IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO:

01-7230-CA

DIVISION:

CV-F

GREGORY SCOTT DUNCAN,
MARLYN J. SOMERA, and
GREGORY SCOTT DUNCAN, as
Personal Representative of the Estate
of CLAIRE SOMERA DUNCAN, deceased,
Plaintiffs,
vs.
FORD MOTOR COMPANY,
a foreign corporation; MIKE SHAD
FORD, INC., a Florida corporation,
Defendants.
_______________________________________
MEMORANDUM IN SUPPORT OF
MOTION TO UNSEAL TRIAL EXHIBITS
Introduction
In this motion, Public Citizen – a national health and safety and advocacy group
headquartered in Washington D.C. – seeks to unseal critically important auto safety documents
that were submitted in open court during the trial of this case and subsequently sealed at the
request of defendant Ford Motor Company (“Ford”).1

1

Public Citizen’s interest in this matter is set forth in the accompanying affidavit of Joan
Claybrook, President of Public Citizen and former head of the National Highway Traffic Safety
Administration (the “Claybrook Affidavit,” attached hereto as Exhibit A).
1

As explained more fully below, these documents concern the hazards of Ford Explorers,
which have a high propensity to roll over in a crash and very weak roofs that fail to protect
occupants from roof intrusion in rollovers. In this case, the plaintiffs’ Ford Explorer did
precisely that, killing Claire Duncan and seriously injuring several other occupants. After a
lengthy trial, during which the documents at issue were submitted in evidence as part of the
plaintiffs’ case against Ford, the jury returned a verdict of $10.2 million.
Although the documents at issue were admitted in open court, and remained unsealed in
the clerk’s office for several weeks after the trial, Ford subsequently asked this Court to seal the
exhibits pursuant to a stipulated protective order that had been agreed to by the parties – without
any showing of good cause for secrecy – during the discovery phase of this case. This Court
ultimately granted Ford’s request, but it stated during the hearing on Ford’s motion that it would
be willing to consider a motion to unseal filed by an outside party.2
Public Citizen seeks to employ these documents to educate the public about the hazards
of Ford Explorers (and of similar vehicles) and to use them in its efforts to convince the federal
government to strengthen its regulations governing roof strength. However, Ford (through its
subsidiary Volvo Company of America, Inc.), has affirmatively threatened to sue Public Citizen
if it publicizes or disseminates the documents in any respect. Immediate unsealing of the
documents is necessary to protect public health and safety and to permit Public Citizen to
continue its important work without fear of retribution from Ford and/or its subsidiaries.
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See Transcript of Hearing dated May 17, 2005, at 31-32, attached hereto as Exhibit B.
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Factual Background
The Plaintiffs’ Case. This case was filed after the 2000 Ford Explorer in which the
plaintiffs were driving rolled over. The roof crushed in on the occupants. Claire Duncan died,
and her husband and another passenger were injured. The complaint alleges that the Explorer’s
occupant restraint system and its roof were inadequate to protect occupants during foreseeable
rollover accidents.
As this Court is aware, one of the key issues during trial of this case was whether the
weak roof of the 2000 Ford Explorer contributed to plaintiffs’ injuries. To prove this point,
plaintiffs relied, inter alia, on a series of reports of tests run by the Volvo car company (the
“contested documents”) that, according to the plaintiffs, provided compelling proof that a
stronger roof allows better protection to occupants in a rollover, and thus that a stronger roof
could have prevented the terrible injuries incurred by the plaintiffs in this case. See Plaintiffs’
Memorandum in Opposition to Defendant’s Motion to Seal, April 2005, at 1-2 (Exhibit C
hereto).

In addition, according to plaintiffs, the contested documents were important because

they contradicted the conclusions reached in rollover tests conducted by General Motors in the
late 1980s and in more recent tests done by Ford on the Crown Victoria. See id. at 2. In
plaintiffs’ words, the contested documents were “crucial to rebut Ford Motor Company’s
position at trial, which was that roof collapse does not cause injury.” Id.
After a four-week trial, the jury returned a $10.2 verdict in favor of the plaintiffs.
The Protective Order. At the outset of the case, the parties stipulated to a protective
order that provided not only for confidentiality over discovery documents, but over trial
exhibits as well. See Protective Order ¶ 8 (Exhibit D hereto). The order also stated that its
3

provisions would be binding except with respect to documents that become a matter of public
record. Id. ¶ 13.
This protective order was never the subject of any showing of good cause for secrecy
with respect to discovery materials, as is required by Fla. R. Civ. P. 1.280(c). Nor was there any
efforts by the parties to demonstrate that the prospective sealing of trial exhibits would be
permissible under Fla. R. Jud. Admin. 2.051, which prohibits the sealing of court records except
upon a showing that confidentiality is warranted and further requires, among other things, that
no court record may be sealed without reasonable notice to the public. Id.
Post-Trial Events. Ford did not move to seal the contested documents at the time they
were admitted at trial, nor for weeks afterward. In fact, after the trial concluded, the documents
were widely disseminated. Public interest groups received the exhibits; many major news outlets
wrote articles based on their content, including the New York Times, the Los Angeles Times, and
Detroit News; and they were posted on the website of the National Highway Traffic Safety
Administration (“NHTSA”). See Claybrook Affidavit ¶¶ 10-11.3
Then, several weeks after the trial had concluded, and after the documents had been
widely circulated, Ford moved to “enforce” the protective order. Ford argued that the clerk’s
office made an administrative error in failing to seal the trial exhibits based on the stipulated
protective order. Ford also suggested that the plaintiffs’ counsel may have improperly
encouraged others to obtain the documents from the clerk’s office – or perhaps had directly
distributed them – in violation of the terms of the protective order. The plaintiffs opposed the
motion and denied that they had breached the protective order in any respect.
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Copies of various articles are attached to the Claybrook Affidavit as Exhibit A.
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Without analyzing whether secrecy was warranted over the trial exhibits, this Court ruled
that it would not entertain objections by the plaintiffs to enforcement of the protective order,
reasoning that plaintiffs had stipulated to the order and therefore could not now challenge it. See
Transcript of Hearing dated May 17, 2005 (Exhibit B hereto). However, the Court stated that it
would consider a third party’s objections to the protective order. Id. at 31-32.
In the wake of that ruling, and after receiving a letter from Ford saying that the
documents contain trade secrets and were protected by an order of this Court, NHTSA suddenly
withdrew the contested documents from its website. See “Ford, Volvo Clash on Roof Design,”
Los Angeles Times, May 4, 2005 (appended to Claybrook Affidavit Exhibit A at 23). Although
the documents ostensibly remain in the agency’s possession, no member of the public has been
permitted to view them. Meanwhile, NHTSA has recently published a proposed new rule
governing the roof strength requirements for vehicles, an issue that was described in highly
technical detail in company documents from Ford and Volvo that are now sealed in this case.
See 70 Fed. Reg. 49223 (August 23, 2005).
Ford also has engaged in an aggressive campaign to intimidate those with copies of the
exhibits and deter them from using the information. For example, as this Court is aware, Ford is
attempting to depose Sean Kane, the head of an auto-safety group, who lawfully obtained the
documents while they were unsealed. It also is attempting to depose the daughter of a nowdeceased reporter who allegedly got the documents from the clerk’s office before the exhibits
were sealed.4 Presumably, it is Ford’s intention to track down and threaten any and all persons
who possess these documents, regardless of the purposes for which they seek to use them.
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Both of these motions are currently pending before this Court.
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Meanwhile, because of the sealing order, Public Citizen has been thwarted in its efforts
to use the documents to further its mission of protecting health and safety. As explained in the
Claybrook Affidavit, Public Citizen has a long history of advocacy work in this area, particularly
with respect to automobile safety, and seeks to use the documents to educate the public about
auto safety and to help convince NHTSA to strengthen its roof strength regulation. In keeping
with its quest for secrecy, however, Ford’s subsidiary Volvo Cars of North America, LLC, has
directly threatened Public Citizen with a lawsuit if it publishes the contested documents on its
Website or disseminates them to any “unauthorized persons.” Claybrook Affidavit ¶ 12 and
Exhibit B. Needless to say, this threat directly impinges on Public Citizen’s central mission: to
advance and promote public health and safety, including pushing for auto safety improvements
at the federal regulatory level.
ARGUMENT
THE SEALING OF THE CONTESTED DOCUMENTS
VIOLATES FLORIDA LAW AND UNITED STATES CONSTITUTION
As a threshold matter, the first and simplest reason the contested documents should be
unsealed is that Ford waived its rights to demand secrecy. The basis for the sealing order was
that the contested documents were originally produced pursuant to a stipulated pretrial protective
order that purported to permit the sealing of trial exhibits.5 Come trial time, however, Ford
neglected to invoke this provision, and the contested documents were then introduced in open
court, without any objection by Ford, during a lengthy public trial. For several weeks thereafter,
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As explained below, the protective order is subject to challenge because it was
unsupported by the type of showing required to justify the sealing of trial exhibits under Florida
law. Even if the protective order were valid, however, Ford’s failure to invoke it during the trial
is reason enough to unseal the contested documents.
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the documents remained open to the public in the clerk’s office, during which time they were
obtained by many interested outside parties – including Public Citizen and NHTSA – and
became the subject of intense media coverage. Finally, undoubtedly dismayed by the glare of
public scrutiny engendered by disclosure of the contested documents, Ford belatedly asked this
Court to place the genie back into the bottle, invoking the protective order as the basis for its
request.
Standing alone, Ford’s failure to raise this issue during trial, and for several weeks
thereafter, is reason enough to unseal the contested documents. See, e.g., Littlejohn v. BIC
Corp., 851 F.2d 673, 680 (3d Cir. 1988) (defendant’s failure to object to the open admission into
evidence of documents produced pursuant to stipulated pretrial protective order “constituted a
waiver of whatever confidentiality interests might have been preserved under the protective
order”); National Polymer Prods. v. Borg-Warner Corp., 641 F.2d 418, 421 (6th Cir. 1981) (the
release of information in open court “is a publication of that information and, if no effort is made
to limit its disclosure, operates as a waiver of any rights a party had to restrict its future use.”)
Waiver issues aside, there are ample additional reasons to reverse the sealing order. First,
as explained below, because the contested documents involve a “public hazard,” they should
immediately be unsealed pursuant to Florida’s Sunshine in Litigation Act, Fla. Stat. § 69.081
(the “Sunshine Act”), which prohibits any court order that “has the purpose or effect of
concealing a public hazard or any information concerning a public hazard.” Id., § 69.081(32).
Even if the Sunshine Act did not apply to this case (which it clearly does), the contested
documents should still be unsealed pursuant to Florida’s common law, the Florida Constitution
(Art. I, § 24), Rule 2.051 of the Florida Rules of Judicial Administration, and the First
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Amendment to the U. S. Constitution, all of which prohibit the unwarranted sealing of trial
exhibits.
I.

The Sealing Order Violates Florida’s Sunshine Act.
Florida’s Sunshine Act is one of the broadest open-government statutes in the country.

See generally Adolph, et al., “Trade Secrets: An Update on the Impact of State and Federal
Efforts to Broaden the Public Right of Access to Court Records,” 23 AIPLA Quarterly Journal
161, 173 (Spring 1995) (“The Florida Sunshine in Litigation Act is probably the broadest
public access statute.”). The Act provides, inter alia, that
no court shall enter an order or judgment which has the purpose or effect of
concealing a public hazard or any information concerning a public hazard, nor
shall the court enter an order or judgment which has the purpose or effect of
concealing any information which may be useful to members of the public in
protecting themselves from injury which may result from the public hazard.
Id. § (3). Thus, under the Act, a court is prohibited from entering any order that has the effect
of “concealing a public hazard.” As explained below, the Sunshine Act squarely applies to this
case.
A.

Public Citizen Has Standing to Sue Under the Sunshine Act.

First, Public Citizen has standing to invoke the protections of the Act. The Act
provides that “[a]ny substantially affected person, including but not limited to representatives of the
news media, has standing to challenge an order . . . that violates this section . . . by motion in the
court that entered the order . . ..” Id. § (6) (emphasis added). As a public interest group with a
core mission of protecting public health and safety by, among other things, advocating for
automobile safety, Public Citizen’s interest in the documents is at least as powerful as that of the
“news media.” In addition, Public Citizen has already been directly threatened with a lawsuit if
8

it disseminates the contested documents in any fashion, even (presumably) in its efforts
advocating for federal improvements to the regulatory roof crush standard. Claybrook Affidavit
¶ 12. Thus, Public Citizen is “substantially affected” by the sealing order entered in this case,
and possesses an interest in the documents that far exceeds the lenient standing requirement set
forth in the Sunshine Act.
B.

The Documents At Issue Concern a “Public Hazard” Within the Meaning of
the Sunshine Act.

It is equally clear that the contested documents concern “a public hazard” within the
meaning of the Sunshine Act. The Act defines “public hazard” as “an instrumentality,
including but not limited to any device, instrument, person, procedure, product, or a condition
of a device instrument, person, procedure or product, that has caused and is likely to cause
injury.” Id. § 69.081(2).
In this case, the contested documents relate directly to a “product that has caused and is
likely to cause injury.” Id. As this Court well knows, the contested documents went to the core
of plaintiffs’ case regarding the need for stronger roofs in vehicles, like the 2000 Explorer, with a
high rollover propensity and a weak roof that fails adequately to protect occupants from the
consequences of a rollover crash. The value to the public of the documents at issue can hardly
be overstated. They show the fallacy of auto manufacturers’ common defenses in
crashworthiness cases that injuries are caused during rollover incidents by occupants’ “diving”
into the roofs of the cars, and not because of the weakness or inadequacy of the roof or seat
belts. In addition, according to published news reports, the documents reveal that Ford kept
reducing the strength of roofs on its sports utility vehicles in the 1990s. The documents also
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show that tests conducted by Ford’s wholly-owned subsidiary, Volvo, prove that vehicle roofs
crush before occupants make contact with them, and that improved seat belts, reinforced roofs,
and other safety measures can significantly reduce, or even eliminate, roof crush and the
consequent injuries during rollover incidents. See, e.g., “Ford, Volvo Clash on Roof Design,”
Los Angeles Times, May 4, 2005 (Claybrook Affidavit Exhibit A at 23). It is hard to imagine
documents more worthy of the “public hazard” reference in the Sunshine Act.
The Sunshine Act’s legislative history supports this conclusion. As one Florida court
has observed, the legislative staff analysis of the statute shows that the Florida Legislature was
particularly concerned about the adverse effects of sealing orders in “product liability cases,
where health and safety issues were implicated.” Stivers v. Ford Motor Credit Company, 777
So.2d 1023, 1025 (Fla. Dist. Ct. App. 4th Dist. 2000), vacated on other grounds, 789 So.2d 349
(Fla. 2001). Even more telling, the legislative materials specifically cite unwarranted secrecy in
cases “against automobile manufacturers” as a threat to public health and safety. See id.
(quoting Fla H.R. Comm on Judiciary, SB 278 (1990), Staff Analaysis & Economic Impact
Statement 2 (1990)). Thus, this case involves precisely the sort of “public hazard” that the
Sunshine Act was intended to address.
Florida case law also supports this conclusion. Just two years ago, a Florida appellate
court held that an injury caused by a tire constituted a “public hazard” within the meaning of
the Sunshine Act. See Jones v. Goodyear, 871 So.2d 899, 906 (Fla. Dist. Ct. App. 3d Dist.
2003), review denied, 886 So.2d 227 (Fla. 2004). In Jones, the plaintiff was severely injured
when a tire he inspected exploded. Id. at 900. The plaintiff sued for negligent design, failure to
test, failure to warn, and in strict liability for design defect. Id. On Goodyear’s motion, the trial
10

court granted a pre-trial confidentiality order prohibiting the parties from disclosing Goodyear’s
documents obtained in discovery. Id. at 905. After the verdict, the appellate court vacated the
trial court’s confidentiality order as violative of the Sunshine Act, holding that “since the jury
clearly found that Jones was injured by the tire in question, the tire is deemed a ‘public hazard.’”
Id. at 906. See also AC and S v. Askew, 597 So.2d 895, 899 (Fla. Dist. Ct. App. 1st Dist. 1992)
(asbestos is “public hazard” within meaning of the Sunshine Act).6
Here, as in Jones, the documents at issue directly relate to public health and safety. If an
exploding tire constitutes a “public hazard” within the meaning of the Act, then surely the same
is true of a vehicle with an indefensibly weak roof that has been found by a jury to cause deadly
injuries. Because the contested documents are direct evidence of this serious public hazard, they
fall squarely within the disclosure provisions of the Sunshine Act.7
C.

Any Contention that the Documents Should Remain Sealed Because They
Contain “Trade Secrets” Would Be Meritless.

Ford may argue (as it did in connection with its motion to enforce the protective order)
that the contested documents should remain under seal on the ground that the documents contain

6

As in this case, the documents at issue in Jones were produced pursuant to a pretrial
protective order. Id. at 905. Jones makes clear that the existence of such an order does not
render documents immune from disclosure under the Sunshine Act. See also AC and S, Inc. v.
Askew, 597 So.2d 895, 898 (Fla. Dist. Ct. App. 1st Dist. 1992) (trial court did not err in refusing
to enforce stipulated pretrial protective order pursuant to Sunshine Act).
7

Ford previously argued, in connection with its earlier motion to enforce the protective
order, that the contested documents do not concern a “public hazard” because some of them
relate to crash tests of a Volvo vehicle, not the Ford Explorer. With respect, this argument is
specious. The contested documents specifically illustrate the defects in the Ford Explorer by
revealing, contrary to Ford’s claim, that (1) a stronger roof in a comparable vehicle could have
saved the lives of victims like Claire Duncan; and (2) that Ford kept reducing the strength of
roofs on its sports utility vehicles in the 1990s, rendering the vehicles particularly dangerous.
The jury in this case concluded as much.
11

trade secrets. Any such argument, however, must fail, because the Sunshine Act expressly
applies to trade secrets. The Act’s only exception is for “trade secrets . . . not pertinent to public
hazards” (Fla. Stat. § 69.081(5)), making it clear that a trade secret “pertinent to a public hazard”
is subject to the openness requirements of the Sunshine Act.8 Thus any argument that Ford may
advance regarding trade secrets can and should be rejected out of hand.
* * *
For all these reasons, the Sunshine Act applies with full force in this case. That being so,
this Court has no choice but to unseal the contested documents. The Sunshine Act does not
allow a court discretion to ignore its dictates: rather, once the Act is found to apply, the public
hazard must be revealed. See Fla. Stat. § 69.081(3) (“Except pursuant to this section, no court
shall enter an order . . . [that] conceal[s] a public hazard . . .”). Both the law of Florida and the
public policy underpinnings of the Sunshine Act tolerate no other outcome.
II.

The Sealing Order Also Violates Florida Common Law, the Florida
Constitution, and Florida Rule of Judicial Administration 2.051.
Even if this Court finds that the Sunshine Act does not apply to the contested documents,

the trial exhibits must nonetheless be unsealed because their closure violates Florida’s common
law; Article I, § 24 of Florida’s Constitution; and Florida Rule of Judicial Administration 2.051.
The leading case is Barron v. Florida Freedom Newspapers, Inc., 531 So.2d 113, 116
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See, e.g., Jack E. Pace III, “An Analysis of Recent Challenges to Stipulated Blanket
Protective Orders,” 19 Antitrust 46, 47 (Summer 2005) (noting that, under Florida’s Sunshine
Act, “even if information qualifies as a ‘trade secret,’ it is subject to public disclosure if it is
found to be ‘pertinent to a public hazard’ (i.e., related to something that has caused or likely will
cause some ‘injury’”); Adolph, et al., “Trade Secrets: An Update on the Impact of State and
Federal Efforts to Broaden the Public Right of Access to Court Records,” 23 AIPLA Quarterly
Journal 161, 177 (Spring 1995) (“[t]he Act permits protection of trade secrets only if the trade
secrets ‘are not pertinent to public hazards.’”).
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(Fla. 1988), where the Florida Supreme Court recognized a common law right of access to civil
proceedings. Based on its recognition that “[p]ublic trials are essential to the judicial system’s
credibility in a free society” (id.), Barron established “a strong presumption of openness in
judicial proceedings.” Id. at 117. See also id. at 118. Barron further held that (1) “both the
public and the news media shall have standing to challenge any closure order” (id.); (2) “the
burden of proof . . . . shall always be on the party seeking closure” (id.); (3) closure may only be
permitted under certain narrow exceptions, such as where necessary to protect “a compelling
governmental interest” (id.); and (4) a closure order must be as narrowly tailored as possible. Id.

Close on the heels of Barron, the Florida legislature amended the state constitution to
include a right of access to court records. See Fla. Const. Art. I, § 24 (effective 1992).9 This
provision, along with the protections enunciated in Barron, were then codified as Florida Rule of
Judicial Administration 2.051, which sets forth the standard for the closure of court records in
this state. See In re Amendments to Rule of Judicial Admin. 2.051 – Public Access to Judicial
Records, 651 So.2d 1185 (Fla. 1995); Carnegie v. Tedder, 698 So.2d 1310, 1311 (Fla. Dist. Ct.
App. 2d Dist. 1997) (recognizing that Rule 2.051 codifies Fla. Const. Art. I, § 24 and
incorporates the requirements of Barron).
Rule 2.051 provides, in pertinent part, that “[t]he public shall have access to all records of
the judicial branch of government . . . ,” subject only to a few narrow exceptions, such as trade
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This provision, which is titled “Access to public records and meetings,” mandates,
subject to certain specified exceptions, that “[e]very person has the right to inspect or copy any
public record made or received in connection with the official business of any public body,
officer or employee of the state,” including the judicial branch.
13

secrets. Id. at (9)(ii). With respect to these narrow exceptions in which closure is permissible,
the Rule further provides that any closure order must be “no broader than necessary to protect
the interests [of the party seeking secrecy,]” and that “reasonable notice shall be given to the
public of any order closing any court record.” Id. at (9)(D). Any request for closure, moreover,
must be “weighed against the strong public policy in favor of open government evidenced by
article I, section 24, of the Florida Constitution.” Smithwick v. Television 12 of Jacksonville,
Inc., 730 So.2d 795, 799 (Fla. Dist. Ct. App. 1st Dist. 1999).
None of these requirements have been met in this case. To begin with, Ford has never
made any showing – much less the highly detailed showing required by Florida law, see, e.g.,
Lovell Farms Inc. v. Joseph Levy, 641 So.2d 103, 104-05 (Fla. Dist. Ct. App. 4th Dist. 1994)10 –
that any of the documents are entitled to protection as trade secrets. The protective order on
which Ford has relied for this proposition was entered by agreement of the parties, without any
showing of “good cause” for secrecy, as is required by Fla. R. Civ. P. 1.280(c). It simply asserts
that the documents to be produced by Ford “contain[ ] trade secrets and other confidential
research,” but Ford has never proven the truth of its general assertion on this point – and there is
every reason to believe that Ford would fail to do so, if it tried. See, e.g., Parsons v. General
Motors Corp., 85 F.R.D. 724, 726-27 (N.D. Ga. 175) (holding that car company failed
adequately to demonstrate that crash tests constituted trade secrets or confidential commercial
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Under Lovell, a party seeking confidential treatment of trade secrets must establish: (1)
that the process is a secret; (2) the extent to which the information is known outside of the
owner’s business; (3) the extent to which it is known by employees and others involved in the
owner’s business; (4) the extent of measures taken by the owner to guard the secrecy of the
information; (5) the value of the information to the owner and to competitors; (6) the amount of
effort or money expended by the owner in developing the information; and (7) the ease or
difficulty with which the information could be properly acquired or duplicated by others.
14

information sufficient to justify protective order). And, of course, whatever basis Ford might
once have had for alleging that its documents contain trade secrets fell by the wayside once the
documents were disseminated to the media, public interest organizations, and other interested
persons. See, e.g., Restatement of Torts § 757, comment b (“Information that is publicly
available is clearly not a trade secret.”)11 In any event, even if Ford could demonstrate that the
documents at issue contain trade secrets (an unlikely possibility), it has never made any attempt
to comply with the other provisions of Rule 2.051 – namely, that the closure order be as
narrowly tailored as possible and that the public be notified of the closure. Id. at 9(D). For this
reason alone, the contested documents should be unsealed.
Ford may protest that Rule 2.051(c) is irrelevant because the stipulated pretrial protective
order provided that trial exhibits would remain under seal. Any such argument, however, would
necessarily fail. First, as noted above, the protective order at issue in this case was never even
supported by a showing of good cause, as is required by Florida Rule 1.280(c) with respect to
discovery protective orders. Id. See also Medina v. Yoder Auto Sales, Inc., 743 So.2d 621, 623
(Fla. Dist. Ct. App. 2d Dist. 1999) (the party seeking a protective order bears burden of proving
good cause). For this reason alone, the order is subject to challenge even with respect to the
discovery produced in this case. See AC and S, Inc. v. Askew, 597 So.2d 895, 898 (Fla. Dist. Ct.
App. 1st Dist. 1992) (pretrial discovery protective order unsupported by good cause may violate
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In Marroquin v. Ford Motor Co., Cause No. 04-61218-1 (Order dated August 9,
2005), a Texas trial court rejected Ford’s claim of trade secret protection with regard to precisely
the documents at issue in this case. See Exhibit E. The Marroquin court found, among other
things, that the documents were in the public domain. That decision was affirmed on appeal by
an intermediate appellate court. Id. The Texas Supreme Court has not yet decided whether to
grant Ford’s petition for review of that decision. See Case No. 05-0696.
15

Florida law).12 Even assuming, however, that the protective order could be enforced with respect
to the pretrial discovery produced in the case (but never introduced at trial), it was manifestly
invalid insofar as it purported prospectively to seal trial exhibits, which are subject to the more
stringent closure provisions of Rule 2.051.13 Because those closure provisions have never been –
and likely could not ever be – met with respect to the contested documents, the sealing order
cannot stand.14
III.

The Sealing Order Violates the First Amendment to the United States Constitution.
Last but surely not least, the sealing order violates the First Amendment to the U.S.
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Numerous federal courts have reached the same conclusion with respect to stipulated
protective orders entered without regard to the “good cause” requirement of Fed. R. Civ. P.
26(c), which is identical to Florida’s Rule 1.280(c). See, e.g., San Jose Mercury News, Inc. v.
United States Dist. Court, 187 F.3d 1096, 1103 (9th Cir. 1999) (noting that stipulated protective
orders are “inherently subject to challenge and modification, as the party resisting disclosure
generally has not made a particularized showing of good cause with respect to any individual
document“); Pansy v. Borough of Stroudsburg, 23 F.3d 772, 785 (3d Cir. 1994) (noting that,
“[d]isturbingly, some courts routinely sign orders which contain confidentiality clauses without
considering the propriety of such orders, or the countervailing public interests which are
sacrificed by the orders”) (footnote omitted); City of Hartford v. Chase, 942 F.2d 130, 137 (2d
Cir. 1991) (Pratt, J., concurring) (noting that stipulated protective orders pose “great potential for
abuse”); United States v. Kentucky Utils. Co., 124 F.R.D. 146 (E.D. Ky. 1989) (newspaper
permitted to intervene and modify stipulated protective order in settled action; noting that
“confidentiality orders arrived at by the parties in the absence of the press and public, even
though endorsed by the court, should not be given binding effect when a subsequent motion
seeking access is filed”), rev’d on other grounds, 922 F.2d 252 (6th Cir. 1991).
13

The federal courts agree on this point, as well. See, e.g, Littlejohn, 851 F.2d at 680 n.5
(rejecting argument that stipulated protective order gave defendant the power unilaterally to
block public access to trial exhibits); Bank of America Nat. Trust v. Hotel Rittenhouse, 800 F.2d
339, 345 (3d Cir. 1986) (parties’ private confidentiality agreement could not bar access to what
had become judicial record).
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For this reason, any attempt by Ford to rely on Scott v. Nelson, 697 So.2d 207 (Fla.
Dist. Ct. App. 1st Dist. 1997), which held that “properly sealed court records cannot be reopened
absent a showing of ‘good cause’,” would be in error, because the documents in this case were
not “properly sealed” in the first place.
16

Constitution. The federal courts have recognized that civil trials are to be accorded the highest
degree of First Amendment protection. See, e.g., Publicker Industries, Inc. v. Cohen, 733 F.2d
1059, 1070 (3d Cir. 1984). Although discovery may sometimes properly be subject to protection
during the pretrial phase of a case – subject, of course, to a proper showing of “good cause,”
Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984) – documents that have been introduced as
evidence as part of a trial are subject to a “strong presumption” of public access, Littlejohn v.
BIC Corp., 851 F.2d 673 (3d Cir. 1988), that may only be overcome upon a showing of
“exceptional circumstances.” Joy v. North, 692 F.2d 880, 893 (2d Cir. 1982). Ford has not even
attempted to make a showing of compelling circumstances to justify closure of the trial exhibits
at issue here.
Even if Ford could make such a showing, however, closure still would be unwarranted
for one insurmountable reason: the documents were submitted in open court and remained open
to the public for several weeks after the trial. The U.S. Supreme Court has repeatedly made
clear that the First Amendment “will not permit a state court to prohibit the publication of widely
disseminated information obtained at court proceedings which were in fact open to the public.”
Oklahoma Publishing Co. v. Dist. Ct. in and for Oklahoma Cty, 430 U.S. 308, 310 (1977)
(collecting cases). Once the “cat is out of the bag,” and allegedly confidential information is
introduced into open court without objection from the defendant, the First Amendment right of
public access attaches with full force and prohibits judicial injunctions on further publication. In
re the Charlotte Observer, 921 F.2d 47, 50 (4th Cir. 1990).15
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These cases make clear that, even if the Court upholds the sealing order, Public Citizen
cannot lawfully be restrained from publishing the contested documents currently in its
possession, which were obtained by it during the time that the documents were publicly
17

That is, of course, precisely this case. Ford stood by and, without objection, permitted
the contested documents to be submitted in open court.

It then said nothing for weeks on end

while the exhibits remained open to the public in the clerk’s office. The thirteenth-hour sealing
of these trial exhibits, without any showing that secrecy is warranted or any public notice of this
extraordinary secrecy measure, flies in the face of the First Amendment values on which this
country was founded, and should not be tolerated by this Court.
CONCLUSION
For the foregoing reasons, Public Citizen respectfully requests that the contested
documents be unsealed.

Respectfully submitted,

______________________________________
Charles Alford
Florida Bar No. 0175625
Alford & Kalil P.A.
1 Independent Drive
Suite 2400
Jacksonville FL 32202
(904) 355-3311

available. See Claybrook Affidavit ¶ 12. Thus, even if this Court holds that the documents
should remain under seal, it should nonetheless make clear that Public Citizen is free to
disseminate them as it wishes.
18

_______________________________________
Leslie A. Brueckner
(Motion for Pro Hac Vice Admission Pending)
Trial Lawyers for Public Justice
1717 Massachusetts Ave. NW, Suite 800
Washington D.C. 20036
(202) 797-8600
COUNSEL FOR MOVANT
PUBLIC CITIZEN

CERTIFICATE OF SERVICE
I DO HEREBY CERTIFY that a copy of the foregoing has been furnished to Robert J.
Link, Esq., and Lee T. Griffin, Esq., Padjcic & Pajcic, P.A., One Independent Drive, Suite
1900, Jacksonville, FL 32202; and Francis M. McDonald, Jr., Carlton, Fields, P.A., P.O. Box
1171, Orlando, FL 32802-1171, by Federal Express this ____ day of _______________, 2005.
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