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from shearing the tops off the state’s
mountains and dumping them into the
valleys and streams below. The lawsuit,
filed by TLPJ’s Environmental Enforce-
ment Project on July 16, 1998, charges
that West Virginia’s Department of
Environmental Protection (DEP) and
the U.S. Army Corps of Engineers are
violating federal environmental laws by
issuing permits that allow the extraordi-
narily destructive mountaintop removal
mining process now taking place.

“The mountaintop removal mining
now taking place in West Virginia bla-
tantly violates federal environmental
laws,” said TLPJ Environmental En-
forcement Attorney Jim Hecker, co-

counsel in the
case. “Those
laws clearly
prohibit the coal
companies from
burying hun-
dreds of miles
of streams un-
der billions of
tons of waste.

TLPJ’s law-
suit, Bragg v.
Robertson, was
filed in federal
district court in
Charleston,
West Virginia,
on behalf of 10 West Virginia citizens
and the West Virginia Highlands Con-
servancy. It alleges that the Director of

the DEP and three officials of the
Corps are violating the federal Clean

Environmental Enforcement Project Sues To Stop
Illegal Mountaintop Removal Mining in West Virginia
Lawsuit Charges That Mining Process
Violates Federal Environmental Laws

rial Lawyers for Public Justice has
filed a landmark suit to stop coal
mining companies in West Virginia

See Mining, page 10.

who presently have no physical injuries
and do not even know they were ex-
posed to asbestos? Trial Lawyers for
Public Justice has urged the U.S. Su-
preme Court to answer this question
with an emphatic “No” and strike down
the proposed class action settlement in
Ortiz v. Fibreboard Corporation.

“This no-opt-out, future victims’
settlement is a brazen example of class
action abuse,” said TLPJ Foundation
President Joseph A. Power, Jr., of Chi-
cago’s Power, Rogers & Smith. “The
Fibreboard Corporation is seeking to

cap its mass tort liability through a class
action settlement that violates its
present and future victims’ rights. Both
the Federal Rules of Civil Procedure
and the U.S. Constitution forbid it.”

The proposed settlement in Ortiz v.
Fibreboard Corporation (formerly
known as Ahearn) is the second class
action attempt to limit future asbestos
victims’ rights reviewed by the U.S.
Supreme Court in the last two years.
Last year, the Court threw out a pro-
posed settlement of present and future
victims’ claims reached by 20 former
asbestos manufacturers in Amchem
Products v. Windsor. TLPJ had filed an

TLPJ Urges High Court to Reject
No-Opt-Out Future Victims' Class
Asbestos Victims' Rights At Stake in Ortiz

an a prearranged class action be
used to limit the rights of all future
asbestos victims – including those

See Asbestos, page 6.
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President's Report

Executive Director's Report

edly been inspired by the enor-
mous personal commitment of
our Board members and former
Presidents to Trial Lawyers for
Public Justice. Their contributions
of time and financial support are
simply overwhelming.

TLPJ allows each of us to give
something back to society in fur-
therance of the public good. Un-
der the stewardship of our former
Presidents, the Board, Arthur
Bryant, and the staff, we can
move forward to the 21st Century with the confidence that jus-
tice will prevail.

As the lead story in this issue reflects, TLPJ is now handling
one of the most important environmental cases we've ever
brought. The New York Times, Nightline and other media out-
lets have chronicled the outrageous mountaintop removal min-
ing now taking place in West Virginia – devastating the land-
scape, destroying hundreds of miles of valleys and streams, and
leaving scores of towns and villages abandoned.

The coal companies literally take the interior of a mountain
and associated waste material and dump it into nearby valleys
and streams. This waste material  has already filled in over 470
miles of free-flowing streams, and forced many residents to
abandon their homes. Viable towns and villages have become
ghost towns overnight.

Despite coal industry contentions and media reports to the
contrary, our research has shown this practice is illegal. We
intend to stop it. In July we filed a lawsuit charging West Virgin-
ia’s Department of Environmental Protection and the U.S. Army
Corps of Engineers with violating federal environmental laws for
issuing permits that allow this destructive behavior. With your
continued support and assistance, we will meet this challenge.

Over the years, TLPJ has prevailed in some seemingly im-
possible cases against corporate and government wrongdoers.
Against all odds, we have won landmark victories in environmen-
tal protection, toxic torts, civil rights, consumer rights, federal
preemption, worker safety, and the preservation of the civil
justice system. What makes these victories possible is our mem-
bers’ help and support.

TLPJ allows us to give something back to the community. We
have all been blessed with the privilege to practice law. As attor-
neys, we are responsible for fostering and advancing the public
good.

In the cases we are handling now, as with all litigation, there
will be bumps in the road. We are all aware that the forces of
darkness who line up on the other side often prefer to spend
hundreds of thousands for defense, instead of one penny for
cleanup or just compensation. But, with our members behind us,
ultimately justice will prevail.

We need your financial support to continue these “David v.
Goliath” battles. Please help TLPJ continue its good work into
the next millenium.

Against All Odds...Justice Will Prevail
hile ascending to the Presi-
dency of this wonderful
organization, I have repeat-

In 1981, Linda Marie Bell, a clerical employee at Ma-
cy’s in California, was seven months pregnant.  She start-
ed to feel severe abdominal pain, so she went to see the
company nurse, who told her she was just having gas
pains.  Bell asked to see a doctor, but the nurse assured
her that she did not need one.  It turned out, however, that
Bell’s uterus had ruptured.  Because of the delay in get-
ting appropriate medical treatment, her child was born
with severe brain and other damage – and died before the
age of three.

The Bells sued Macy’s, but, in a stunning 1989 deci-
sion, California’s intermediate court of appeals threw the
case out.  It held that, because Linda Bell was a Macy’s
employee when the injury took place, California’s Work-
ers Compensation Act barred the Bells from suing Macy’s
-- even though the Bells were
suing on their child’s behalf
and the Workers Compensa-
tion Act provided no com-
pensation whatsoever for
injuries suffered by the child.

The result could hardly
have been more outrageous
or unjust.  Macy’s was liter-
ally free to kill the Bells’
child and could not be
forced to pay a penny.  But
the California Supreme
Court refused to review the
case.

We believed the decision
was wrong and vowed to
establish a clear legal principle: workers compensation
statutes don’t bar claims for which they provide no compen-
sation.

That’s the principle we helped establish with Kleinhes-
selink.  In 1996, the Montana Supreme Court ruled in a
companion case to Kleinhesselink that “the quid pro quo
between employers and employees is central” to workers
comp and that “there must be some possibility of recovery
by the employee” for a workers compensation act to bar a
lawsuit for damages.

And the circle has now been closed.
Late last year, as settlement discussions were begin-

ning in Kleinhesselink, the California Supreme Court final-
ly heard a case similar to Bell.  In Snyder v. Michael’s
Stores, Inc., it held that a child injured in utero when her
mother’s employer negligently filled her mother’s work-
place with toxic chemicals was not barred from suing the
employer.  It said the decision in Bell was simply wrong.

The Larger Story
ur victory in the Kleinhesselink case, reported on page
3, is important in itself.  But it’s also part of a compelling
larger story.

❖
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 the job. On September 23, 1998, TLPJ
won a settlement against the former
owners and managers of Montana’s
Stillwater Mine on behalf of Dan Klein-
hesselink, a former mine safety coordi-
nator who developed mental and emo-
tional problems because of unsafe
working conditions on the job. At the
defendants’ insistence and with the
plaintiff’s consent, the case has settled
under confidential terms – notwith-
standing TLPJ’s general policy against
and strong objections to secret settle-
ments. The suit, Kleinhesselink v. Still-
water Mining Company, et al., was
pending in state district court in Stillwa-
ter County, Montana, and sought dam-
ages for the emotional injuries that
Kleinhesselink suffered as a result of
the mine’s negligent disregard for safe-
ty.

“Despite its confidential terms, this
settlement sends a clear message to
employers that they cannot hide be-
hind workers’ compensation statutes to
avoid paying for the psychological inju-
ries they inflict on their employees,”
said TLPJ Foundation President Joseph
A. Power, Jr. of Chicago’s Power, Rog-
ers & Smith. “The state district court
had previously dismissed this lawsuit,
ruling that Kleinhesselink’s emotional
injury claims were barred by Montana’s
Workers’ Compensation Act, but the
Montana Supreme Court later reinstat-
ed the case. We hope that earlier court
ruling and this settlement will benefit all
employees in the state of Montana and
influence other states to protect their
workers from mental and emotional
injuries.”

In November of 1994, TLPJ filed
suit against the former owners and
managers of the mine, charging them
with negligence and failure to maintain
a safe workplace. The suit sought com-
pensation for Kleinhesselink, who suf-
fered from depression and emotional
problems after his supervisors repeat-
edly ignored his safety recommenda-
tions and several workers were serious-

ly injured or killed at the mine in Nye,
Montana.

Over time, Kleinhesselink’s emo-
tional problems had worsened and he
began to experience chronic fatigue,
insomnia, nausea, headaches, muscle
spasms, and
digestive
problems.
Eventually he
underwent
psychological
counseling,
but because
of his injuries,
he was unable
to return to
work. Klein-
hesselink,
however, was
unable to
obtain work-
ers’ compen-
sation be-
cause emo-
tional and
psychological injuries are not covered
by workers’ compensation in Montana.

While Kleinhesselink was on leave,
ownership and management of the
mine changed. Evidence developed in
the case established that many of Klein-
hesselink’s recommendations were
implemented by the new management
team. The safety record at the mine
improved significantly.

On October 19, 1995, the district
court in Stillwater County dismissed
Kleinhesselink’s case, holding that
Montana’s Workers’ Compensation Act
banned him from suing his employer
for the emotional injuries it caused him,
even though the Act provided no com-
pensation for emotional injuries. On
July 24, 1996, the Montana Supreme
Court reversed the district court’s
decision and reinstated Kleinhes-
selink’s case, allowing him to seek dam-
ages for the emotional injuries he suf-
fered. TLPJ’s team prepared the case
for trial and, in late September, a settle-
ment was reached.

“The impact of this settlement is
likely to extend beyond Montana em-

TLPJ Wins Settlement Against Stillwater Mine
On Behalf of Emotionally Injured Employee
Confidential Settlement Terms Highlight Growing Problem of Court Secrecy

mployers in Montana can now be
held accountable for their employ-
ees’ emotional injuries incurred on

ployers and to send the message that
employers have a duty to provide work-
ers like Mr. Kleinhesselink with a safe
workplace,” said TLPJ lead counsel
James Molloy of the Hunt & Molloy
Law Firm in Helena, Montana. “Many

states, in-
cluding
Montana,
exclude
job-related
mental and
emotional
injuries
from cover-
age under
workers’
compensa-
tion plans.
The Mon-
tana Su-
preme
Court
found that
this did not
bar Klein-

hesselink from suing the mining com-
pany. That decision, along with the
settlement, may influence other compa-
nies and state courts to recognize that,
regardless of the nature of the injury,
workers have a right to compensation
for their job-related injuries.”

“Although TLPJ believes secret
settlements are contrary to the public
interest, we could not stand in the way
of our client’s desire to accept the set-
tlement offer,” said TLPJ’s Adele Kim-
mel, co-counsel in the case. “The fact
that the terms are confidential high-
lights the problem of court secrecy.
Our system of justice should not allow
defendants to insist on, much less ob-
tain, a secret settlement.”

The settling defendants include
Chevron U.S.A. and Manville Mining,
the former owners of Stillwater Mining
Company, and Pittsburgh & Midway
Coal Mining Company, which managed
the mine. TLPJ’s original lead counsel
in the case was Donald W. Molloy,
James’ brother, who was sworn in as a
U.S. District Judge for the District of
Montana in August 1996.

Dan Kleinhesselink won the right for employeesDan Kleinhesselink won the right for employeesDan Kleinhesselink won the right for employeesDan Kleinhesselink won the right for employeesDan Kleinhesselink won the right for employees
to sue for job-related emotional injuries.to sue for job-related emotional injuries.to sue for job-related emotional injuries.to sue for job-related emotional injuries.to sue for job-related emotional injuries.
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T
ground over whether injured crash vic-
tims can sue auto manufacturers for
negligently failing to install airbags in
their cars. On October 22, 1998, the
court will hear TLPJ’s oral argument in
Geier v. Honda Motor Company, chal-
lenging the car maker’s federal preemp-
tion defense and urging the court to
allow the injury victim’s claims to be
heard.

“In the past three years, six state
supreme courts have held that Congress
intended to preserve all common law
claims and rejected the auto industry’s
attempt to obtain immunity for its delay
in installing airbags,” said TLPJ Executive
Director Arthur H. Bryant, who is han-
dling the appeal. “We are hopeful that

the D.C. Circuit will join this growing
trend.”

The case arose in January1992, when
Alexis Geier was driving her friend’s
1987 Honda Accord, wearing the car’s
manual lap belt and shoulder harness.
Rounding a curve, she lost control of the
vehicle, it collided with a tree, and Ms.
Geier sustained grievous head injuries.
She and her family contend that she
would have walked away from the crash
if the car had contained a driver’s-side
airbag. The district court held, however,
that Honda was immune from suit be-
cause it complied with Federal Motor
Vehicle Safety Standard 208, which al-
lowed, but did not require, Honda to in-
stall airbags.

In the last three years, the highest
courts of New Hampshire, Indiana, Arizo-
na, Ohio, Texas, and New York have all

D.C. Circuit to Decide Whether Auto Manufacturers
Can Be Sued For Failure to Install Airbags
Six States Have Rejected Preemption and Permitted Suits in Past Three Years

he United States Court of Appeals
for the District of Columbia Circuit
is about to become the latest battle-

held otherwise, noting that the National
Traffic and Motor Vehicle Safety Act of
1966 says, “Compliance with a Federal
Motor Vehicle Safety Standard shall not
exempt any person from any liability at
common law.” TLPJ has successfully repre-
sented the plaintiffs in a number of these
cases and agreed to take on the Geiers’
appeal.

“Congress enacted the 1966 Auto Safe-
ty Act to protect consumers, not leave
unnecessarily injured crash victims with-
out a remedy,” said Bryant. “In our view,
Alexis Geier and similarly situated crash
victims have a right to their day in court.”

The Geiers are also represented by
Robert M.N. Palmer and William Petrus of
the Law Offices of Robert M.N. Palmer,
P.C., in Springfield, Missouri, and James W.
Taglieri of Cadeau & Taglieri in Washing-
ton, D.C.

 Project ACCESS challenge. Granting
one of TLPJ’s requests, an Oregon feder-
al court has ordered Nissan to release
the results of crash tests performed on
its 1994 Altima – a vehicle with allegedly
defective airbags that have caused inju-
ries to drivers and passengers in numer-
ous incidents. The court deferred ruling,
however, on whether to order disclosure
of the videos of the crash-tests per-
formed on the car until after the upcom-
ing trial in Swanson v. Nissan Motor Co.,
an Oregon product liability suit alleging
that the plaintiff was blinded by the pas-
senger-side airbag in her 1994 Nissan
Altima.

The decision came in response to a
motion filed by TLPJ on behalf of Parents
for Safer Airbags, a nonprofit organiza-
tion dedicated to promoting safer airbags
through education, legislation and prod-
uct liability litigation, and the Oregon
Consumer League, a nonprofit consumer

advocacy and lobbying group. The mo-
tion challenged Nissan’s designation of
crash-test reports and videos as “confi-
dential” pursuant to a stipulated umbrella
protective order that prohibits public
disclosure of all discovery materials in
this case. TLPJ’s motion contended that
the information must be made available
to the public because Nissan has not
shown “good cause” for maintaining
secrecy, and the public interest favors
disclosure. The plaintiff in the case had
filed a similar motion to unseal, request-
ing that the protective order be removed
from the crash-test reports and videos.

In an August 27, 1998 decision, Fed-
eral Magistrate Judge Janice M. Stewart
ordered Nissan to release the test re-
sults for the 1994 Altima, holding that
since “the air bag technology has
changed for 1994,” Nissan has “no basis
on which to oppose disclosure of those
portions of its reports revealing the test
methodology.” As for the crash-test
videos, the court held that it lacked suffi-
cient evidence to determine whether

Oregon Federal Court Orders Public Disclosure of
Crash-Test Results in Defective Airbag Suit
Ruling on TLPJ’s Motion to Disclose Crash-Test Videos Deferred Until After Trial

C
onsumers will be learning a bit
more about the safety of Nissan
Altimas as a result of TLPJ’s latest

disclosure would cause Nissan compet-
itive harm by revealing proprietary
“testing methodology.” Given the lack
of sufficient evidence on this point,
and the upcoming trial, the court de-
ferred a ruling “until further submis-
sion of evidence, either through testi-
mony at trial or supplemental affida-
vits, concerning the competitive value
of [Nissan’s] testing.”

“We are pleased that the court
ordered disclosure of the crash test
reports, but disagree with the court’s
decision to give Nissan another chance
to try to prove ‘good cause’ for con-
cealing the videos,” said TLPJ lead
counsel Jeff Foote of Portland, Ore-
gon. “We remain confident, however,
that Nissan will not be able to meet its
burden and will continue to pursue this
information after the trial is conclud-
ed.”

TLPJ’s challenge in Swanson is part
of Project ACCESS, its nationwide
campaign against unnecessary court
secrecy.

❖
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A
the U.S.  Supreme Court is about to
decide whether insurance companies
are immune from one of the most
powerful weapons against abuse in
consumers’ legal arsenal: the treble
damage provisions of the Racketeer
Influenced and Corrupt Organizations
Act (RICO). A health insurance com-
pany, Humana Inc., contends that it is
exempt from RICO suits under the
McCarran-Ferguson Act, a federal
statute which leaves regulation of the
insurance industry to the states. On
September 18, 1998, TLPJ filed an
amicus brief urging the Court to re-
ject Humana’s claims and allow the
suit to go forward under RICO.

“Fraudulent activity in the insur-
ance industry costs consumers mil-
lions of dollars in lost premiums and
insurance coverage,” said TLPJ Staff
Attorney Sarah Posner, who authored
the amicus brief with assistance from
Staff Attorney Paul Bland. “RICO’s
treble damages provisions both deter
and remedy these kinds of abuses.
We do not believe Congress intended
to exempt insurance companies from
RICO’s corrective reach.”

The Supreme Court case stems
from a class action filed in federal
district court in Nevada. In Forsyth v.
Humana, Inc., policyholders under a
preferred provider organization
(PPO) contract with Humana alleged
that Humana and a hospital in the
PPO engaged in an elaborate kick-
back scheme to defraud them. The
class members charge that Humana
secretly obtained discounts from the
participating hospital and, rather than
passing those discounts on to its poli-
cyholders in the form of reduced co-
payments, engaged in a deceptive
scheme to conceal the discounts. The
discount was so large in some cases
that the total hospital bill was less
than the co-payments the policyhold-
ers were forced to pay.

Under the federal Employee Re-
tirement Income Security Act

(ERISA), which limits a plaintiff’s
recovery to contractual damages, the
district court ordered Humana to reim-
burse its policyholders the excess co-
payment. The district
court also held that
the state law claims
were preempted by
ERISA, and that the
policyholders’ federal
RICO claims (which
could have entitled
the injured consum-
ers to treble damag-
es) were barred by
the McCarran-Fergu-
son Act. On appeal,
the Ninth Circuit
affirmed the award of ERISA relief,
but reversed the district court’s ruling
dismissing the federal RICO claims.
The Supreme Court then granted
Humana’s petition for review to decide
whether the McCarran-Ferguson Act
precludes private civil RICO suits.

TLPJ’s amicus brief makes three
main arguments why the McCarran-
Ferguson Act does not preclude civil
RICO claims. First, allowing injured
consumers to sue insurance compa-
nies under RICO does not violate the
limitations that the McCarran-Fergu-
son Act places on federal regulation of
insurance. Because Congress enacted
RICO to bolster, not replace, state law
enforcement efforts, civil RICO ac-
tions and state regulation of insurance
can take place simultaneously with no
intrusion on the states’ regulatory
efforts. Allowing lawsuits serves
RICO’s express purpose of eradicating
systematic fraud and abuse in every

sector of the economy, including the
insurance industry.

Second, TLPJ contends that RICO
is a vital tool in combating insurance

fraud. Recent congres-
sional investigations
have revealed that gaps
in the reach and effec-
tiveness of state insur-
ance regulation have
created a climate ripe
for interstate and inter-
national insurance
fraud. The investiga-
tions show that the
states, acting alone,
lack the resources to
combat interstate and

international insurance fraud. TLPJ’s
brief notes that these investigations
underscore the need for more pow-
erful remedies – like RICO – to effec-
tively prevent and deter insurance
fraud.

Third, TLPJ’s brief points out that
preclusion of civil RICO suits by the
McCarran-Ferguson Act would foster
fraud in the insurance industry be-
cause no other remedies are as ef-
fective deterrents as RICO’s treble
damages remedy. The ERISA reme-
dy is an inadequate deterrent, TLPJ
argues, because it merely places
Humana in the same financial posi-
tion it would have been in had it not
concealed the discounts.

“RICO makes a big difference,”
said Posner. “That’s why we want to
preserve it and that’s why insurance
companies want to eliminate it.”

Oral argument in the case is
scheduled for November 30, 1998.

Insurance Companies Seek Immunity from RICO
Before United States Supreme Court
TLPJ Stresses Role of Federal Statute in Protecting Consumers Against Fraud

s stories of widespread consumer
fraud and deception by insurance
companies proliferate in the news,

Did You Know?
 TLPJ Legal Briefs are Online

You can download many of TLPJ’s legal briefs from our web site –
free of charge! You will also find TLPJ press releases, case information,
legal information packet order forms, and membership information
online. If you haven’t visited our web site yet, there’s no better time
than the present. The site can be found at http://www.tlpj.org. And
while you’re there, bookmark us! ❖

❖
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amicus brief in opposition to that settle-
ment, too. See Summer 1997 Public
Justice.

The proposed settlement in Am-
chem did not involve companies claim-
ing their financial viability was at risk
and did not seek to prevent class mem-
bers from opting out. The Fibreboard
Corporation, however, did claim that its
financial viability was at risk and used
that claim to justify binding some of its
present and future victims’ on a no-opt-
out basis. The settling parties contend
that the differences between the cases
allow the Fibreboard settlement to
stand, even though the Amchem settle-
ment was struck down.

The Fibreboard settlement would
establish a “limited fund” to compen-
sate all persons exposed to asbestos
manufactured by the Fibreboard Cor-
poration who had not filed or settled
claims against the company as of Au-
gust 27, 1993. Fibreboard manufac-
tured and distributed asbestos insula-
tion products from 1928 until 1971.
Many individuals who worked with its
products later suffered from asbestos-
related conditions and sued the compa-
ny for their injuries. Some asbestos-
related illnesses take as long as 25 to
40 years after exposure to manifest
themselves.

By 1988, Fibreboard had exhaust-
ed nearly all of its insurance resources
available to defend and indemnify as-
bestos lawsuits, with the exception of
two disputed policies. In an effort to
resolve all of its problems at once,
Fibreboard entered into a proposed no-
opt-out global settlement through
which its insurers would establish a
$1.525 billion settlement fund. Fibre-
board – worth an estimated $235 mil-
lion at the time and since sold for $515
million – would contribute virtually
none of its own assets to the settle-
ment fund.

Under the proposed settlement,
the class members – but not Fibre-
board’s other victims or creditors –
would be forced to seek compensation
through a private claims processing
system. Settlement offers will be made
based on a variety of factors. If a settle-

ment cannot be reached, the next steps
are mediation and then arbitration. If an
acceptable resolution still cannot be
reached, class members can then file
their own suits against the settlement
fund, but are not permitted to sue Fibre-
board and can recover a maximum of
$500,000 per person in compensatory
damages. Punitive damages, prejudg-
ment interest, and post-judgment inter-
est are not available.

The settlement was approved first by
the U.S. District Court in Tyler, Texas,
and then by the U.S. Court of Appeals
for the Fifth Circuit in July 1996. After
the U.S. Supreme Court threw out the
settlement in Amchem, it vacated that
approval and ordered the Fifth Circuit to
reconsider its ruling in light of the Am-
chem decision. On remand, the Court of
Appeals issued a five-paragraph decision
reinstating its earlier ruling, claiming
that Amchem did not render the settle-
ment improper. The Supreme Court
then granted review for a second time to
consider whether the settlement meets
the requirements of Federal Rule of
Civil Procedure 23 (which governs class
actions) and the U.S. Constitution.

“We believe the Supreme Court
should and will throw out this wholly
unprecedented settlement,” said TLPJ
Executive Director Arthur H. Bryant,
who co-authored the amicus brief with
Staff Attorney Anne Bloom. “Class ac-
tions cannot properly be used to force a
company’s present and future mass tort
personal injury victims to forfeit their
rights to pursue their individual claims.”

TLPJ’s amicus brief, filed August 6,
1998, as part of TLPJ’s Class Action
Abuse Prevention Project, urges the
Court to reject the settlement because
it unconstitutionally creates a no-opt-out
class to bind future victims. Under Rule
23(b)(1)(B) of the Federal Rules of Civil
Procedure, no-opt-out class actions can
only be certified if individual adjudication
of the claims would “substantially im-
pair” the ability of all claimants to receive
fair compensation. Typically, no-opt-out
classes certified under this rule involve
a limited fund and the class includes all
people with claims against the fund,
which is then divided among the class
members. In these circumstances, creat-
ing a no-opt-out class is the only way to
protect class members’ interests and
ensure that all who are subject to the
risk of “substantial impairment” have an
equal opportunity to obtain relief. Be-

cause these conditions are not met in
the Fibreboard case, TLPJ’s brief
argues that certification of the class
violates the basic purpose of Rule
23(b)(1)(B) and the rights of future
victims in two distinct ways.

First, the brief argues that the
settlement cannot be reconciled with
the class members’ constitutionally
mandated right to receive meaningful
notice and an opportunity to be heard.
Due process requires that class mem-
bers be afforded an opportunity to
present their objections to a settle-
ment that releases their claims. The
brief points out that this requirement
is violated by the Fibreboard settle-
ment, which attempts to release the
claims of hundreds of thousands of
future victims who have no way of
knowing that they are included in the
class. In Amchem, the Supreme Court
recognized the “highly problematic”
impediments to adequate notice in
class actions involving future asbestos
victims.

Second, TLPJ’s brief argues that
the proposed settlement violates the
future victims’ constitutional right to
adequacy of representation, which is
protected by Rule 23(a)(4). As Am-
chem makes clear, Rule 23(a)(4)’s
adequacy of representation require-
ment could never be met in a case of
this sort, which encompasses a huge
number of present and future person-
al injury victims who have fatally con-
flicting interests in the distribution of
the settlement proceeds. Equally
important, the class representatives
in this case lacked authority to re-
lease the future personal injury
claims of exposure-only class mem-
bers. The authority of class represen-
tatives is limited to the claims they
possess in common with other mem-
bers of the class. This principle is
clearly violated in a case where – as
here – the settlement seeks to extin-
guish future personal injury claims
that, by their very nature, do not
exist.

The Ortiz objectors are represent-
ed by Fred Baron, Brent Rosenthal,
and Steve Baughman of Dallas’ Baron
& Budd, along with Harvard Law
School Professor Laurence Tribe and
Brian Koukoutchos of Cambridge,
Massachusetts, and Jonathan Massey
of Washington, D.C. Oral argument is
scheduled for December 8, 1998.

Asbestos, continued from page 1.

No-Opt-Out Deal Would
Bind Future Victims

❖
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W
an answer. One year after TLPJ

snuffed out Liggett’s attempted no-opt-
out class action settlement of all
present and future tobacco-related
claims against it in West Virginia federal
court, the company has sought approv-
al of a strikingly similar settlement in
Alabama state court. TLPJ filed a formal
objection to the “new” settlement in
Fletcher v. Brook Group, Ltd., on Sep-
tember 9, 1998, and argued against
preliminary approval of the deal before
Mobile County Circuit Court Judge
Braxton L. Kitrell, Jr. on September 10.

“This is flagrant forum shopping by
a tobacco company to further its class
action abuse,” said TLPJ cooperating
counsel Steve Baughman of Baron &
Budd in Dallas. “The proposed settle-
ment should be no more acceptable in
Alabama state court than its nearly-
identical twin was in West Virginia. It
provides virtually no relief for the class
and violates the class members’ rights
to opt out.”

The proposed settlement in Fletch-
er is actually Liggett’s third attempt to
use the class action device to cut off
potential tobacco-related claims against
it . First, on March 20, 1997, Liggett
filed a class action settlement in Ala-
bama in Fletcher that included all exist-

ing tobacco-related claims against it, as
well as any future claims that might
accrue over the next 25 years. Eight
days later, however, the Alabama Su-
preme Court issued a
ruling in Ex Parte Hol-
land which suggested
that the proposed class
certification in Fletcher
was not proper and
would not be permitted
in the state.
     Liggett then aban-
doned the Fletcher set-
tlement and filed a virtu-
ally identical deal in
West Virginia federal
court in Walker v. Lig-
gett Group, Inc. The
Walker settlement re-
ceived quick preliminary
approval in May 1997, but TLPJ then
spearheaded a challenge to it. Shortly
after the U.S. Supreme Court issued its
decision in Amchem v. Windsor, a hotly
contested class action settlement in-
volving millions of asbestos victims
nationwide, Chief Judge Charles H.
Haden II of the Southern District of
West Virginia agreed with TLPJ that
Liggett’s deal was unapprovable on its
face. Although Liggett appealed that
decision, it repeatedly delayed briefing
of the appeal on the ground that it was
attempting to work out a new settle-

TLPJ Renews Efforts to Snuff Out Class Action
Abuse by The Liggett Tobacco Company
Company Turns to Alabama State Ct. After Defeat in West Virginia Federal Ct.

hen it comes to class action
abuse, the Liggett tobacco com-
pany doesn’t want to take “no” for

Polybutylene Plumbing

mit a claim, call 800-876-4698.
Polybutylene plumbing was installed in an

estimated six million homes, town houses, mo-
bile homes, and other properties since 1978. It
consists of flexible plastic pipes joined by plastic
or metal fittings held in place by small aluminum
or copper bands about the size of a wedding
band. In installations since 1990, the plastic
insert fittings often have been replaced with
metal insert fittings, but the tubing generally
remains the same.

ment with the plaintiffs.
Liggett has now abandoned the feder-

al courts of West Virginia and refiled a
third settlement in Alabama state court.

TLPJ contends, however,
that the revised settle-
ment suffers from the
same basic defects as its
predecessors and should
be rejected outright. Al-
though there are some
nominal improvements to
the deal and a cosmetic
restructuring of its terms,
TLPJ maintains that it still
cannot withstand scrutiny
in light of the decisions in
Amchem and Ex Parte
Holland.

“Liggett’s serial efforts
at class action abuse must

be stopped,” said TLPJ Staff Attorney
Leslie Brueckner, co-counsel for the
objectors. “In addition to providing no
real relief to the majority of class mem-
bers, this proposed settlement is riddled
with conflicts between the present and
future personal injury victims. There is
simply no basis for certifying a mandato-
ry class of this type.”

TLPJ’s legal team in this case also
includes Henry Brewster of Stein &
Brewster in Mobile. Our work in Walker
and Fletcher is part of TLPJ’s Class Ac-
tion Abuse Prevention Project.

Steve BaughmanSteve BaughmanSteve BaughmanSteve BaughmanSteve Baughman

You or somebody you know may be eligible
for relief under the polybutylene plumbing
settlement. To find out more or to sub-

TLPJ has just completed the October 1998 update to the
CAAPP Information Package, including recent cases, press
clips, and briefs relating to the dangers of class action abuse
and how to fight it. The original Information Packet contains
materials up to September 1996; Update # 1 covers September
1996 to October 1997; and Update # 2 covers October 1997 to
October 1998. Each can be purchased separately by TLPJ
Foundation members for $75 and by non-members for $100, or
the combined packet and updates can be purchased by mem-
bers for $175 and non-members for $250.  To order a copy,
contact Clarisia Lovelace at TLPJ headquarters.

Update to Class Action Abuse
Prevention Information Packet

Now Available
Claims Process Underway

❖

❖
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Cusack vCusack vCusack vCusack vCusack v. Bank United of T. Bank United of T. Bank United of T. Bank United of T. Bank United of Texasexasexasexasexas
TLPJ has appealed the decision of

the federal district court in Chicago
approving a coupon class action settle-
ment in Cusack v. Bank United of Texas
and prohibiting anyone from learning
how many class members redeem the
coupons provided by the settlement.
The coupons would provide compensa-
tion to class members for mortgage
escrow overcharges only if they refi-
nanced or obtained new mortgages
from the same company that allegedly
cheated them. The settling parties
introduced no evidence to prove that
the coupons were likely to be used, and
the defendant refused to commit to
make any minimum payment to the
class. The appeal has been briefed and
argued before the U.S. Court of Ap-
peals for the Seventh Circuit, and we
are now awaiting a ruling.
DansbyDansbyDansbyDansbyDansby

In Dansby v. Queen Carroll, TLPJ
filed an amicus brief urging the Ala-
bama Supreme Court to hold that it

violates due process for a class action
involving substantial damages to be
settled on a no-opt-out basis. TLPJ filed
the brief because of a concern that the
growing trend of no-opt-out class action
settlements has helped defendants
limit their liability for wrongdoing at the
expense of the constitutional rights of
their victims. We are awaiting a deci-
sion.
HaydenHaydenHaydenHaydenHayden

TLPJ is still awaiting a ruling in Hay-
den v. Atochem North America, Inc.,
pending in federal district court in
Houston. The proposed no-opt-out class
action settlement in Hayden would es-
tablish a fund to compensate individuals
who lived or worked near an agrichemi-
cal plant in Bryan, Texas, that spewed
arsenic into the surrounding area.
TLPJ’s amicus brief urged the court to
reject the settlement on the grounds
that the denial of the right to opt out
and the release of claims for future
personal injuries violate class members’
due process rights. The district court
has not decided whether to approve
the settlement. Several objectors have
moved to decertify the class based on

Class Action Abuse Prevention Project News
LPJ's Class Action Abuse Preven-
tion Project reports these other
key developments:

the Supreme Court’s decision in Am-
chem.
In Re: Cincinnati  Radiation LitigationIn Re: Cincinnati  Radiation LitigationIn Re: Cincinnati  Radiation LitigationIn Re: Cincinnati  Radiation LitigationIn Re: Cincinnati  Radiation Litigation

American Bar Association’s (ABA)
Model Rules of Professional Responsi-
bility have been delayed. On August 6,
1998, the Conference of Chief Justices
of the state courts formally resolved to
postpone taking any action on the pro-
posed new rule because of the contro-
versy it generated.

The proposed changes to Rule 4.2
would give all federal, state, and local
government attorneys broad latitude to
communicate with represented persons
outside the presence of their counsel.
Model Rule 4.2 now prohibits a lawyer
from communicating with a person the
lawyer knows to be represented by
counsel unless the lawyer has the
other counsel’s consent, or is autho-
rized to do so by “constitutional law,
statute or an agency regulation having
the force of law.”

Under the proposed new rule, any
government lawyer could communi-
cate ex parte with a represented per-
son (1) before the person is charged
or arrested in a criminal proceeding or
named as a defendant in a civil pro-
ceeding; or (2) after the person is
charged, arrested, or named as a de-
fendant, if the communication is made
under certain conditions.

The fight against the proposed
rule changes is far from over. The
Conference of Chief Justices is delay-
ing action in part because the ABA is
considering another rule change that
would similarly erode the attorney-
client privilege by permitting unjustifi-
able ex parte contacts. It is possible
that the ABA Standing Committee will
bring its proposed rule change to the
House of Delegates at the ABA’s mid-
year meeting in Los Angeles in Janu-
ary 1999. If the House of Delegates
votes to adopt the proposed rule, the

Threat to Attorney-Client Privilege Delayed
Proposed Changes to ABA Model Rule 4.2 Put on Hold

W
ith substantial help from TLPJ
activists, the dangerous proposed
changes to Model Rule 4.2 of the

rule will then become the official ABA
Model Rule, which is often adopted by
the states without alteration.

The Committee on Rules of Prac-
tice and Procedure of the Judicial
Conference of the United States is
also considering adopting a version of
the proposed rule change as part of
its draft Federal Rules of Attorney
Conduct. The Federal Rules of Attor-
ney Conduct, however, are not likely
to be published for public comment
until at least next summer. The Com-
mittee is therefore at least two years
away from adopting such a rule
change.

We will keep our members ap-
prised of important developments on
these proposed rule changes, includ-
ing information on how to help battle
these dangerous threats to the attor-
ney-client privilege. For more informa-
tion, please contact TLPJ Staff Attor-
ney Sarah Posner.

T

❖

❖

TLPJ is awaiting a ruling in In Re:
Cincinnati Radiation Litigation, where
TLPJ filed an amicus brief challenging a
no-opt-out class action settlement. The
plaintiffs are family members of per-
sons subjected to Defense Depart-
ment-funded radiation experiments at
the University of Cincinnati Hospital.
The parties seek to settle claims for
punitive and compensatory damages on
a no-opt-out basis, claiming that the
defendants have a “limited fund,” even
though they conceded that they have
adequate funds to pay claims for com-
pensatory damages. The parties also
seek to settle on a no-opt-out basis,
arguing that injunctive relief such as an
apology from the federal government
“predominates” over the $4.25 million
provided by the settlement. At the
close of the fairness hearing, the set-
tling parties and objectors agreed to
mediate. The court is withholding its
ruling on the motion to approve the
settlement while the mediation
progresses.



Fall 1998 Public Justice 9

I
wealth of Virginia has launched a fron-
tal assault on Title IX, arguing in George
Mason University v. Litman that Title
IX’s prohibition against sex discrimina-
tion cannot constitutionally be applied
to state universities. Defending the
statute, TLPJ has fired back. On August
11, 1998, TLPJ filed an amici brief in
the U.S. Court of Appeals for the
Fourth Circuit rebutting Virginia’s argu-
ments on behalf of a coalition of public
interest groups.

“Virginia’s position is both outra-
geous and untenable,” said TLPJ Staff
Attorney Sarah Posner, who primarily
authored the amici brief. “Title IX is the
law of the land. All educational pro-
grams receiving federal funds -- includ-
ing those in Virginia -- are prohibited
from discriminating on the basis of
sex.”

Former George Mason University
student Annette Litman filed suit
against GMU in 1997 alleging sexual

harassment by one of her professors.
The suit was brought under Title IX,
which prohibits sex discrimination by
educational programs receiving feder-
al funds. The Commonwealth of Vir-
ginia, representing the university, filed
a motion to dismiss on the ground that
it was immune from suit under Title IX
because Congress did not take consti-
tutionally sufficient steps to overcome
the Commonwealth’s immunity from
suit under the 11th Amendment.

The district court upheld that
assertion but, at the same time, ruled
that GMU could be sued under Title
IX because it had waived its right to
immunity under the 11th Amendment
by accepting federal funds. At GMU’s
request, the Fourth Circuit then
granted interlocutory review. Con-
cerned about the national implications
of GMU’s arguments, TLPJ filed its
amici brief, urging the court to allow
the suit to go forward.

TLPJ’s brief demonstrates that
Congress did constitutionally elimi-
nate the states’ immunity from suit

TLPJ Defends Constitutionality of Title IX
Commonwealth of Virginia Claims Statute Cannot Be Applied to State Schools

n a startling, but not completely
unexpected, defense to a sexual
harassment case, the Common-

when it enacted Title IX , for two sepa-
rate reasons. First, the Fourteenth
Amendment to the United States Con-
stitution empowers Congress to over-
ride state immunity from suit when
adopting laws for the purpose of ensur-
ing equal protection. That was Con-
gress’ purpose in enacting Title IX.
Second, the Constitution also authoriz-
es Congress to pass laws that condition
states’ acceptance of federal funds on
their waiver of immunity. Thus, as the
district court properly held, GMU con-
sented to being sued by accepting fed-
eral funds.

TLPJ was joined in the amici brief
by the American Civil Liberties Union
(ACLU) of Virginia, the ACLU’s Wom-
en’s Rights Project, the National Wom-
en’s Law Center, the American Associa-
tion of University Women, and the
American Association of University
Women Legal Advocacy Fund. The
United States of America has also inter-
vened in the case, opposing Virginia’s
position. Oral argument is not yet
scheduled.

Sign up the most new or renewed membersSign up the most new or renewed membersSign up the most new or renewed membersSign up the most new or renewed membersSign up the most new or renewed members
between July 1, 1998 and December 31, 1998,between July 1, 1998 and December 31, 1998,between July 1, 1998 and December 31, 1998,between July 1, 1998 and December 31, 1998,between July 1, 1998 and December 31, 1998,

and yand yand yand yand y ou’ou’ou’ou’ou’ ll win a week’ll win a week’ll win a week’ll win a week’ll win a week’ s stas stas stas stas sta yyyyy
in a historic French Quarter condo in New Orleans, Louisiana,in a historic French Quarter condo in New Orleans, Louisiana,in a historic French Quarter condo in New Orleans, Louisiana,in a historic French Quarter condo in New Orleans, Louisiana,in a historic French Quarter condo in New Orleans, Louisiana,

donated bdonated bdonated bdonated bdonated b y Lanny Lanny Lanny Lanny Lann y y y y y Vines of Emond & Vines of Emond & Vines of Emond & Vines of Emond & Vines of Emond & Vines in Birmingham,Vines in Birmingham,Vines in Birmingham,Vines in Birmingham,Vines in Birmingham,  Alabama. Alabama. Alabama. Alabama. Alabama.
The condo is located just a block off Bourbon Street andThe condo is located just a block off Bourbon Street andThe condo is located just a block off Bourbon Street andThe condo is located just a block off Bourbon Street andThe condo is located just a block off Bourbon Street and

around the corner from Preservation Hall.around the corner from Preservation Hall.around the corner from Preservation Hall.around the corner from Preservation Hall.around the corner from Preservation Hall.
Rules:

1) All contest participants must be current members of The TLPJ Foundation.
2) Any person or organization that has not already paid 1998 membership dues to The TLPJ Foundation may be signed
up as part of the contest.
3) The recruited member’s dues must be paid in full for the recruiter to get credit.
4) The recruiter’s name must appear on the completed membership application or renewal form submitted to The TLPJ
Foundation.

Membership/State Network Co-Chairs Tom Dempsey, Larry Trattler, and Mike Withey are happy to offer expert
advice on recruiting and renewing techniques as well as answer any questions you may have. For membership applica-
tions or recruitment materials, contact TLPJ Foundation Membership Coordinator Susan Gombert at TLPJ headquarters.

Good luck!Good luck!Good luck!Good luck!Good luck!

Win a Week’s Stay in the French Quarter
Enter Phase II of the 1998 Member-Get-a-Member Contest

❖
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Water Act and the Surface Mining Con-
trol and Reclamation Act of 1977 (or
SMCRA) by issuing permits that allow
illegal mountaintop removal mining in
the state.

“Mountaintop min-
ing was supposed to be
carefully conducted to
benefit local communi-
ties and encourage
their economic devel-
opment, but it is de-
stroying them instead,”
said co-counsel Joseph
Lovett of Mountain
State Justice in Charles-
ton. “The coal compa-
nies are simply cutting
off mountaintops and
dumping them into
West Virginia’s
streams, harming the
communities and the
environment in the
process. The streams are the arteries
of West Virginia’s natural environment.
Filling them up will inevitably cause
damage to the entire system.”

The filing of the
lawsuit and the gen-
eral destructive
nature of mountain-
top removal have
been attracting a lot
of attention in the
media of late. The
havoc wreaked by
mountaintop remov-
al mining has been
highlighted in re-
cent stories on ABC-
TV’s Nightline, The
New York Times,
The Washington
Post, National Public
Radio, and U.S.
News and World
Report.

As some of the
stories note, moun-
taintop removal mining is an increasing-
ly common coal company practice. Old-
time strip mining, severely limited by
SMCRA in 1977, stripped layers of coal
from the sides of mountains. Mountain-
top removal mining, in contrast, uses

enormous machinery to cut off entire
mountaintops – as much as 400 feet --
and reach the valuable low-sulfur coal
seams underneath. The huge volumes
of rock and earth removed from these
mountaintops are then dumped into
nearby streams in waste piles called
valley fills. The largest valley fills can
each bury more than a mile of free-

flowing streams under
hundreds of feet of rock.

While federal law plac-
es stringent limits on the
practice of mountaintop
removal mining, the DEP
has ignored these limits
and routinely issued per-
mits to mining companies
to build these valley fills.
As a result, hundreds of
miles of West Virginia’s
streams are now filling up
with waste. The mam-
moth mines also cause so
much dust and noise, and
consume so much land,
that residents who live
near them are being
forced from their homes.

“These mountaintop removal mines
are destroying streams at an astonish-
ing rate,” said TLPJ’s Hecker. “If moun-
taintop removal mining is going to take

place in West Virginia, it needs to com-
ply with federal laws, which prevent
this destruction from taking place.”

The suit charges that DEP Director
Michael Miano has violated his nondis-
cretionary duties under SMCRA, the

federal strip mining law, by failing to
ensure that mountaintop removal min-
ing permits meet minimum federal
requirements. For example, one re-
quirement is that no mining activities
can take place within a 100-foot “buffer
zone” near streams unless several
restrictive environmental conditions
are satisfied. DEP, however, has rou-
tinely granted buffer zone variances to
mountaintop mines that do not satisfy
those conditions. Another requirement
is that mines must comply with state
water quality standards, one of which
prohibits activities that degrade exist-
ing uses of streams. But DEP has rou-
tinely permitted valley fills, even
though they bury streams and destroy
their existing uses.

The suit also charges that the U.S.
Army Corps of Engineers cannot legal-
ly issue “dredge and fill” permits under
the federal Clean Water Act for these
valley fills. Under that law, the Corps
can only issue those permits for fill
material, not for waste disposal. But the
sole purpose of valley fills is to dispose
of mine waste. Waste disposal permits
can only be issued by EPA or an autho-
rized state, not by the Corps, and min-
ing companies have never requested or
received such permits for valley fills.

 The suit seeks a declaratory judg-
ment that the
defendants
have violated
the federal
laws, an injunc-
tion requiring
them to come
into compli-
ance, and legal
costs and fees.
Patrick C.
McGinley and
Suzanne M.
Weiss, both of
Morgantown,
are also serv-
ing as co-coun-
sel in the case.

Shortly
after our case
was filed, the
federal govern-

ment agreed not to issue additional
permits for mountaintop removal min-
ing in West Virginia for sixty days.
TLPJ has asked for a hearing on its
motion for a preliminary injunction in
early December.

TLPJ Sues to Stop
Illegal Mining

Mining, from page 1.

Jim HeckerJim HeckerJim HeckerJim HeckerJim Hecker

The former mountains of West VirginiaThe former mountains of West VirginiaThe former mountains of West VirginiaThe former mountains of West VirginiaThe former mountains of West Virginia
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I
Clean Air Act citizen suit against Crown
Central Petroleum refinery in Pasade-
na, Texas, shortly after Crown was
penalized and forced to appoint inde-
pendent consultants due to pressure
from the lawsuit. TLPJ has filed a mo-
tion for reconsideration of the ruling,
supported by a brief from the U.S.
Department of Justice and the U.S.
Environmental Protection Agency
(EPA).

“We and the federal government
sincerely believe that the district
court’s ruling was contrary to the law --
and are hopeful that, upon reconsidera-
tion, it will be rescinded,” said TLPJ
Environmental Enforcement Attorney
Mark Wenzler, lead counsel in the case
“The U.S. Department of Justice rarely
files an amicus brief at the district court
level. Its decision to do so in this case
demonstrates the severity and disturb-
ing nature of this ruling.”

TLPJ filed suit against Crown in July
1997 on behalf of a coalition of environ-
mental groups and local citizens. The
suit alleged that Crown had massively
exceeded federal limits on sulfur diox-
ide pollution since at least 1992. The
EPA has listed sulfur dioxide as an
“extremely hazardous substance.”
When inhaled, it causes serious respira-
tory problems. The plaintiffs in TLPJ’s
suit testified that a yellow fog that
stinks of sulfur often hangs over their
homes, and that they have traced this
sulfur pollution to Crown by direct visu-
al observation.

After TLPJ filed suit, the state’s
enforcement agency, the Texas Natural
Resources Conservation Commission
(TNRCC), entered into an administra-
tive agreement with Crown that ad-
dressed some of the violations alleged
in TLPJ’s suit. The court held that the
combination of this 1998 agreement
and an earlier enforcement action by
TNRCC showed that the State was
“diligently prosecuting” Crown for air
pollution violations, thereby precluding
TLPJ’s suit. The Clean Air Act plainly
states, however, that government en-

forcement can preclude a citizen suit
only when it covers the same violations
in the citizen suit, is filed before the
citizen suit, and is filed in court.
TNRCC’s administrative enforcement
was commenced after the citizen suit,
was not filed in court, and does not
cover all of the violations alleged in the
citizen suit.

“The ruling is dispiriting both be-
cause of its legal analysis and because it
leaves dozens of families who live near
Crown at the mercy of a state agency
that has been unable and unwilling to
stop Crown’s illegal pollution,” said
Wenzler. “The facts demonstrate that
the state’s prosecution of Crown has

been far from ‘diligent’. Our motion for
reconsideration tries to make that par-
ticularly clear.”

As the motion points out, TNRCC’s
1998 settlement does not actually re-
quire Crown to stop its illegal pollution;
instead, it allows the company to ap-
point consultants to study its problems
and recommend remedies to the agen-
cy. TLPJ’s motion contains a detailed
engineering report showing that Crown
needs to take specific steps now to end
the illegal pollution. Also, TLPJ submit-
ted an economic study showing that
Crown made $14 million by delaying
the installation of equipment it needed
to comply with the law. Yet TNRCC
imposed only a $1 million penalty on
the company.

Both the EPA and the pollution
control agency in Harris County, Texas,
sent letters to TNRCC that were highly
critical of its settlement with Crown,
urging the state to require effective
remedies now and to increase the pen-
alty. According to Rick Abraham, Direc-
tor of Texans United, a plaintiff in the
case, “TNRCC’s enforcement order
makes breaking the law good business.
It also fails to protect the families who
must breathe Crown’s continuing pollu-
tion.”

TNRCC’s recent settlement with
Crown would probably have been much
worse if TLPJ had not filed suit. For
instance, in the 1998 settlement,

TNRCC increased
Crown’s penalty
from $675,000 to
over $1 million
based on TLPJ’s
arguments that the
state was under-
counting Crown’s
violations. This is
the largest Clean
Air Act penalty
ever assessed by
TNRCC. Also,
without pressure
from TLPJ, it is
unlikely that
TNRCC would
even have required
Crown to appoint

independent consultants to recommend
remedies. In the past, TNRCC had
simply let Crown select its own reme-
dies.

TLPJ’s Clean Air Act citizen suit was
filed on behalf of a coalition of residents
and environmental groups, including
Texans United for a Safe Economy
Education Fund, the Lone Star Chapter
of the Sierra Club, and the Natural
Resources Defense Council. The suit is
one of a series of suits being filed by
TLPJ’s Environmental Enforcement
Project to make polluters comply with
the law and pay for violating it.

TLPJ ‘s legal team in this case also
includes co-counsel Mike Caddell and
Joe Phillips of Caddell & Chapman in
Houston.

Clean Air Act Suit Dismissed, But Prompts Record
State Penalty Against Crown Central Petroleum
Justice Department Joins in TLPJ’s Motion for Reconsideration of Dismissal

n an unexpected ruling on August 3,
1998, U.S. District Court Judge Van-
essa Gilmore dismissed TLPJ’s

Texas residents live with Crown's illegal air pollution.Texas residents live with Crown's illegal air pollution.Texas residents live with Crown's illegal air pollution.Texas residents live with Crown's illegal air pollution.Texas residents live with Crown's illegal air pollution.
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stand –  will effectively prohibit con-
sumer class actions in Virginia’s federal
courts. TLPJ has joined in an amici
brief with the National Association of
Consumer Advocates (NACA), the
Virginia Trial Lawyers Association, the
Virginia Poverty Law Center, and the
ACLU of Virginia to urge the U.S.
Court of Appeals for the Fourth Circuit
to overturn this dangerous precedent.

Robert Toms filed a class action suit
against Allied alleging unfair debt collec-
tion practices. He had contracted with
his attorneys to pay his pro rata share
of the costs incurred in the class action
suit. The district court denied his mo-
tion for class certification and dismissed
the case, holding that the suit violated
Virginia’s ethical rules because Mr.
Toms was not willing to pay all the
costs of the litigation. TLPJ and the
other amici assert in their brief that the
district court’s decision incorrectly
applies Virginia’s ethical rules and con-
flicts with Rule 23 of the Federal Rule
of Civil Procedure, which governs class
actions.

For many years, the American Bar
Association’s (ABA) Model Ethical
Rules appeared to prohibit attorneys
from advancing costs in litigation, includ-
ing counsel for plaintiffs in a class ac-
tion. In 1983, however, the ABA

changed its model rule to clarify that
class counsel could advance expenses
in a class action. Virginia is one of the
few states that did not adopt the model
rule change. On the federal level, sev-
eral courts have held that class counsel
may advance and be responsible for
expenses – despite ethical rules like
Virginia’s – on the ground that such
ethical rules are inconsistent with Rule
23.

“The district court’s decision dis-
plays indifference at best, and hostility
at worst, to the use of class actions,”
said TLPJ Staff Attorney F. Paul Bland,
Jr. “Class actions are a very effective
way to obtain justice, when used appro-
priately. The district court’s decision
would improperly deprive Virginia con-
sumers of the ability to pursue entirely
proper class actions.”

The amici brief contends that the
district court’s decision is erroneous
for two main reasons. First, the brief
notes, the district court held that the
plaintiff would not be in sufficient con-
trol of the litigation if he did not agree
to be responsible for all class action
costs. But neither Virginia law nor Rule
23 requires a named plaintiff to exhibit
a personal financial commitment to fund
the entire class action. Moreover, as
costs in cases like this may exceed
thousands of dollars, lower income
litigants cannot possibility take on the
responsibilities for all case costs. To

require litigants to do so would deny
courtroom justice to many small, but
important claims. This would, in effect,
lead to the end of most class actions in
Virginia’s federal courts.

Second, the brief points out that the
court erred in ruling that class counsel
were inadequate solely because they
entered into a fee agreement requiring
that the plaintiff pay his pro rata share
of the costs -- which, the brief explains,
was not in violation of Virginia’s ethical
rules. The brief contends that the dis-
trict court’s requirement that class
representatives pay all costs of a class
action would make the maintenance of
most class actions nearly impossible
because many litigants cannot afford
the case costs and would choose not to
litigate important claims. “Adequate
class counsel” usually agree to advance
such costs for that very reason. Far
from being inadequate, such fee agree-
ments are usually critical in bringing the
case.

The amici brief further notes that
federal courts have repeatedly held
that a class representative need not be
responsible for more than his or her
pro rata share of litigation expenses.
For example, in Rand v. Monsanto, the
district court held that a named plaintiff
need not be responsible for the entire
costs of the class action. The Rand
court further held that, even if some
state or federal district purported to
require the named plaintiff to bear all of
the expenses of prosecuting a class
action, the requirement would be invalid
because it would be inconsistent with
Federal Rule of Civil Procedure 23: “[I]f
[a local rule] indeed requires the repre-
sentative plaintiff to underwrite all costs
personally, it is inconsistent with Feder-
al Rule of Civil Procedure 23 because it
would cripple the class action device
that rule creates.”

Oral argument in this case has not
been scheduled yet. Patricia Sturdevent
of NACA authored the amici brief, with
input from David Rubenstein of the
Virginia Poverty Law Center, TLPJ
Executive Director Arthur H. Bryant,
and TLPJ’s Bland.

Virginia District Court Decision Threatens Viability
of Consumer Class Actions
TLPJ Urges Fourth Circuit to Overturn Dangerous Ruling

A Virginia federal district court’s
recent ruling in Toms v. Allied
Bond and Collection – if allowed to

Trial Lawyers for Public Justice is a national public interest law firm that
marshals the skills and resources of trial lawyers to create a more just soci-
ety.  Through creative litigation, and innovative work with the broader pub-
lic interest community, we:

● Protect people and the environment;
● Hold accountable those who abuse power;
● Challenge governmental, corporate, and

individual wrongdoing;
● Guard access to the courts;
● Combat threats to our judicial system; and
● Inspire lawyers to serve the public interest. ❖
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Recent developments in TLPJ cas-
es that are not the subject of sepa-
rate articles in this newsletter are
summarized below.

Case Update

Toxic Torts

Consumer Rights

Environmental
Enforcement Project

Civil Rights

Bullock v. Northeast Utilities &
Walston v. Northeast Utilities
(Connecticut State Court)

These suits seek damages for
brain cancer victims harmed by elec-
tromagnetic radiation from an electri-
cal substation and high tension power
lines near their homes. Michael Kosk-
off of Bridgeport, CT, and John T.
Ward of Baltimore are co-lead counsel.
Michael Withey of Seattle, James
Horwitz of Koskoff’s firm, and TLPJ’s
Leslie Brueckner are co-counsel. In
Walston, the plaintiffs withdrew their
appeal of the trial court’s grant of
summary judgment. Bullock has also
been voluntarily dismissed by the
plaintiffs.
Guzman v. Amvac
Chemical Corp.
(Washington Federal Court)

This case seeks to hold the manu-
facturer and distributor of the pesti-
cide Phosdrin ac-
countable for the
poisoning of three
farmworkers. The
plaintiffs have assert-
ed design defect
claims against the
manufacturer, as well
as negligence claims
against both defen-
dants. On October 14, 1997, the court
granted defendants’ motions for sum-
mary judgment, dismissing the case
in its entirety based on FIFRA pre-
emption and its interpretation of state
law. Plaintiffs filed a motion for recon-
sideration, which the court denied.
Plaintiffs appealed the dismissal to
the U.S. Court of Appeals for the
Ninth Circuit. The appeal has been
fully briefed, and oral argument is set
for November 3, 1998. Marcia Meade
of Spokane is TLPJ’s lead counsel. Co-
counsel are Eugene Moen and Micha-
el Withey, both of Seattle, and TLPJ’s
Adele Kimmel. Patti Goldman of
Earth Justice Legal Defense Fund in
Seattle and Brent Rosenthal of Baron
& Budd in Dallas authored TLPJ’s

appellate briefs, with assistance from
Adele Kimmel.
NY City v. Lead Industries Ass’n
(NY State Court)

  This lead paint abatement case
seeks reimbursement from the lead
industry for the cost of removing lead
paint from the city’s public housing.
Neil Leifer of Boston and TLPJ’s
Arthur Bryant are assisting the city’s
Corporation Counsel. Discovery is
continuing.
Phillips v. Knotts
(Washington State Court)

This suit was brought on behalf of
two farmworkers poisoned by pesti-
cides that drifted from a neighboring
orchard after being improperly
sprayed by unlicensed applicators. It
alleges that the defendants violated
Washington law by failing to properly
train, supervise, and license the appli-
cators. Discovery is proceeding, and
the trial is scheduled to begin in Janu-
ary 1999. Eugene Moen of Seattle is
TLPJ’s lead counsel. TLPJ’s Adele
Kimmel is co-counsel.

Reimer v. Columbia Medical Plan
(Maryland Federal Court)

This putative class action alleges
that an HMO which pursued subroga-
tion claims against all
of its injured mem-
bers who recovered
monies from third
parties violated
Maryland law. The
district court dis-
missed the claims of
all plaintiffs who are
members of the HMO through an
ERISA-covered plan, holding that
their claims are preempted by ERISA.
TLPJ filed an appeal in the U.S. Court
of Appeals for the Fourth Circuit, and
oral argument is scheduled for Janu-
ary 1999. The plaintiffs are repre-
sented by Maryland attorneys Kieron
F. Quinn of Baltimore, Robert K. Jen-
ner of Rockville, Bryant Welch of
Potomac, and Bruce Plaxen of Colum-
bia. TLPJ’s Paul Bland is lead appel-
late counsel, and TLPJ’s Sarah Posner
assisted in drafting the appellate
brief.

Texans United v.
Exxon Company, U.S.A.
(Texas Federal Court)

This citizen suit under the Clean
Water Act and the Resource Conserva-
tion and Recovery Act was brought
against Exxon’s Bay-
town refinery for dis-
charging stormwater
runoff contaminated
with untreated process
wastewater. The court
dismissed the five
Clean Water Act claims.
Plaintiffs agreed not to appeal this deci-
sion after EPA issued a new permit
severely limiting Exxon’s discharges.
In March 1998, the court ruled that
Exxon’s method of sampling the ben-
zene in those discharges violated RCRA
and ordered corrective action. The
court subsequently stayed this decision
pending the state’s issuance of Exxon’s
renewal RCRA permit. Jim Hecker is
lead counsel, and attorneys Valorie
Davenport of Houston and Robert
Fugate of Mansfield, Texas, are co-
counsel.

Cohen v. Brown University
(Rhode Island Federal Court)

 In this precedent-setting sex dis-
crimination lawsuit, the U.S. Court of
Appeals for the First Circuit upheld the
district court’s ruling that Brown Uni-
versity is in violation of Title IX for dis-
criminating against its female athletes.
The Supreme Court then denied
Brown’s petition for review. In June
1998, Brown agreed to a settlement
that will require it to provide women
with opportunities to participate in
intercollegiate athletics at a rate track-
ing their undergraduate enrollment rate
and to guarantee enhanced funding and
treatment to four women’s teams. The
final hearing on the proposed settle-
ment is scheduled for October 8, 1998,
before U.S. District Judge Ernest
Torres. Lynette Labinger of Provi-
dence, Rhode Island, is TLPJ’s lead
counsel. Amato DeLuca and Ray Mar-
caccio, both of Providence, Sandra Dug-
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Amicus Briefs

gan of Philadelphia, and TLPJ’s Arthur
Bryant and Leslie Brueckner are co-
counsel.
Cureton v. National
Collegiate Athletic Ass’n
(Pennsylvania Federal Court)

  This national race discrimination
class action challenges the NCAA’s
freshman eligibility rules. The suit
charges that, by misusing standardized
college admissions tests, the NCAA’s
rules violate Title VI of the Civil Rights
Act of 1964 and its implementing regu-
lations, depriving hundreds of academi-
cally qualified African-American stu-
dent-athletes of the opportunity to
receive athletic scholarships and com-
pete in intercollegiate sports at major
universities. The NCAA filed a motion
to dismiss, which the court denied on
October 9, 1997. On September 8,
1998, the NCAA filed a motion to
amend the court’s order denying its
motion to dismiss, requesting that the
court certify for imme-
diate appeal the ques-
tion of whether there
is a private right of
action for disparate
impact discrimination
under Title VI and its
implementing regula-
tions. Plaintiffs will be
filing an opposition to this motion. Dis-
covery is proceeding, and the trial is
scheduled to begin in May 1999. Al-
though the NCAA publicly announced
that it planned to propose changing its
freshman eligibility rules to abandon
the use of minimum scores on stan-
dardized admissions tests, a majority of
the Division I member schools that
responded to an NCAA survey this
summer indicated that they do not want
to change the current rules. Andrè
Dennis of Philadelphia is TLPJ’s lead
counsel. Co-counsel are Danielle Banks
of Philadelphia, J. Richard Cohen of the
Southern Poverty Law Center, and
TLPJ’s Adele Kimmel.
Williams v. Wasserman
(Maryland Federal Court)

TLPJ is co-counsel in this federal
trial of the Maryland Disability Law
Center’s challenge to Maryland’s prac-
tice of warehousing individuals with
traumatic brain injuries in psychiatric
hospitals. TLPJ cooperating counsel
George Shadoan of Rockville, Maryland
and Nicole Schultheis of Baltimore,

along with TLPJ’s Leslie Brueckner,
assisted with the trial by cross-examin-
ing several of the defendant’s expert
witnesses. The trial concluded in Sep-
tember 1997, post-trial submissions
have been filed, and we are awaiting a
decision. Nathaniel Fick of Towson,
Maryland is also TLPJ co-counsel in the
case.

Access to the Courts
In In re Inquest of Robert Wayne

Guy, TLPJ filed an amicus brief in sup-
port of a family’s challenge to the con-
stitutionality of a King County, Washing-
ton Executive Order providing that
indigents have no right to counsel at an
inquest, although public funds are used
to pay for counsel of public officials
present at the inquest. Robert Wayne
Guy died while in the custody of King
County police officers, possibly as the
result of excessive force. The inquest
was ordered to determine the cause of
Guy’s death. The King County Superior
Court initially granted the Guy family’s
motion for a temporary restraining
order requiring the County to pay its
attorney’s fees, but later dissolved the
TRO and denied the family’s motion for
a preliminary injunction. The Washing-
ton Court of Appeals affirmed. The
decedent’s family has filed a petition for
review by the Washington Supreme
Court.
Attorney-Client Privilege

In Swidler & Berlin v. USA, TLPJ
and other groups filed an amici brief
urging the U.S. Supreme Court to re-
ject Independent Counsel Kenneth
Starr’s argument that the attorney-
client privilege does not survive the
client’s death and that the attorney
work product doctrine does not apply
with full force to all of the attorney’s
meetings with the client. On June 25,
1998, the Court agreed with TLPJ’s
position and held that the attorney-
client privilege does survive the client’s
death. The Court did not address the
work-product doctrine.
Environmental Justice

In Chester Residents Concerned for
Quality Living v. Seif, TLPJ filed an
amici brief urging the Third Circuit to
recognize an implied private right of
action for disparate impact discrimina-

tion under EPA regulations promulgated
under Title VI of the Civil Rights Act of
1964. The plaintiffs alleged that the
Pennsylvania Department of Environ-
mental Protection (PADEP) violated the
EPA’s discriminatory effect regulations
by approving a disproportionate number
of waste facility permits in predominant-
ly African-Ameri-
can neighbor-
hoods. TLPJ,
joined by the
Southern Poverty
Law Center, filed
the amici brief
because of the issue’s relevance to its
suit against the NCAA. On December
30, 1997, the Third Circuit reversed the
trial court’s dismissal of the case, ruling
that plaintiffs had a right to sue under
EPA’s Title VI regulations. The U.S.
Supreme Court had granted review of
the case, but, on August 17, 1998, dis-
missed the appeal and vacated the Third
Circuit’s ruling as moot after learning
that PADEP had revoked the permit for
the waste treatment plant.
Legal Duties of Gun Owners

In McGrane v. Cline, TLPJ joined an
amicus brief authored by the Center to
Prevent Handgun Violence, urging the
Washington Court of Appeals to rule
that owners of guns have a legal duty to
safely and securely store their guns to
prevent theft and misuse by third par-
ties. The court heard oral argument in
the case on September 15, 1998.
Reach of Title IX

In Smith v. NCAA, TLPJ joined an
amicus brief authored by the National
Women’s Law Center urging the Third
Circuit to find that the NCAA is subject
to the requirements of Title IX. TLPJ
joined the brief, in part, because of the
issue’s relevance to its Title VI suit
against the NCAA. On March 16, 1998,
the Third Circuit reversed the trial
court’s dismissal of the case, ruling that
the NCAA may be subject to Title IX by
virtue of its agency relationship with its
member colleges and universities, all of
which receive federal funds and pay
annual membership dues to the NCAA.
The NCAA’s request for rehearing en
banc was denied, and it filed a petition for
review with the U.S. Supreme Court.
The National Women’s Law Center filed
an opposition to the cert. petition, but
the Court granted review on September
29, 1998. ❖
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Foundation Report

of Trial  Lawyers of America (ATLA). The event drew so many guests,
the office was positively overflowing.

“It was very inspiring to see the numbers of people interested in
Trial Lawyers for Public Justice and its precedent-setting work,” said
then-Foundation President Fred Baron of Baron & Budd in Dallas.

Guests included consumer advocate Ralph Nader, who gave a short
impromptu speech, along with Foundation officers and members, rep-
resentatives from other public interest groups, and interested ATLA
convention attendees.

The open house provided a great opportunity for socializing, net-
working, and signing up new members. It was a wonderful time for all.

TLPJ Hosts Open HouseTLPJ Hosts Open HouseTLPJ Hosts Open HouseTLPJ Hosts Open HouseTLPJ Hosts Open House
During ADuring ADuring ADuring ADuring ATLA ConventionTLA ConventionTLA ConventionTLA ConventionTLA Convention

TLPJ and The TLPJ Foundation staff rolled out the red carpet for an
open house at national  headquarters in Washington, D.C. on Friday,
July 9, the opening day of the annual convention of the Association

Joan Claybrook and Joe PowerJoan Claybrook and Joe PowerJoan Claybrook and Joe PowerJoan Claybrook and Joe PowerJoan Claybrook and Joe Power

Larry Trattler and Stan MarksLarry Trattler and Stan MarksLarry Trattler and Stan MarksLarry Trattler and Stan MarksLarry Trattler and Stan Marks

J.D. Lee and Susan SaladoffJ.D. Lee and Susan SaladoffJ.D. Lee and Susan SaladoffJ.D. Lee and Susan SaladoffJ.D. Lee and Susan Saladoff Rich Hailey,  Mary Parker, Fred BaronRich Hailey,  Mary Parker, Fred BaronRich Hailey,  Mary Parker, Fred BaronRich Hailey,  Mary Parker, Fred BaronRich Hailey,  Mary Parker, Fred Baron
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T
ton, D.C., was a rousing success. Broad-
cast throughout the country by C-
SPAN, the meeting featured extraordi-
nary speakers,
drew over 200
attendees (in
spite of large
traffic jams and
the nearby street
fair), and generat-
ed enormous
interest in TLPJ
nationwide.

The meeting
began with outgo-
ing TLPJ Founda-
tion President
Fred Baron wel-
coming everyone
and quickly turning
the podium over to TLPJ
Environmental Enforce-
ment Attorney Mark Wen-
zler.

Wenzler spoke about
our recent victory against
New Jersey Steel, which
garnered the largest
Clean Air Act settlement
in New Jersey history.
This formerly illegal pollut-
er will no longer be endan-
gering the health of New
Jersey residents. See Spring 1998 Public
Justice.

Jim Hecker, the head attorney of
TLPJ’s Environmental Enforcement
team, spoke next about the horrors of
the mountaintop mining now taking
place in West Virginia -- and TLPJ’s plans
to bring it to an end. TLPJ filed suit
against West Virginia and the U.S. Army
Corps of Engineers just four days later,
on July 16. See story, page 1.

TLPJ cooperating counsel Peggy
Goldberg Pitt then spoke movingly
about the dangers of increasingly com-
mon confidentiality agreements in set-
tlements, and urged all in attendance to
fight this growing trend. Pitt successful-
ly settled a case against Blue Cross/
Blue Shield of Michigan for discontinu-

ing medical treatment to a severely dis-
abled child, but could only do so under
the shroud of confidentiality. See Sum-
mer 1998 Public Justice.

TLPJ Executive Director Arthur
Bryant next gave an overview of TLPJ’s

activities during the past year, touching
on many of our cases, including but not
limited to Brown University, Georgine,
Williams, Swanson, Liggett, federal pre-
emption, Project ACCESS, federal rules,
the Class Action Abuse Prevention
Project, and
mandatory arbi-
tration. He also
shared TLPJ’s
plans for the
year ahead.

Last up, key-
note speaker
Michael Ciresi
of Robins, Ka-
plan, Miller &
Ciresi in Minne-
apolis, who re-

ceived a standing ovation before he was
able to begin his remarks, spoke elo-
quently on his long yet successful battle
against “Big Tobacco” in Minnesota. Ciresi
and his team reviewed over 39 million
pages of materials, unsealed a broad array

of explosive tobacco
industry documents,
and won a landmark
settlement on the
eve of Ciresi’s clos-
ing argument. The
final settlement
agreement will go a
long way towards
protecting individu-
als, especially chil-
dren, from the dan-
gers of smoking.

Just two days
after his speech, on
the evening of July 14,
Mike Ciresi and his

co-counsel Roberta Walburn (also of
his firm) and State Attorney General
Hubert H. Humphrey III were present-
ed TLPJ’s 1998 Trial Lawyer of the
Year Award for their extraordinary
work. See stories, pages 18 and 20.

The meeting ended with outgoing
president Fred Baron turning the gavel
over to incoming (and now current)
president Joe Power of Chicago’s Pow-
er, Rogers & Smith. Additional new
officers were elected, new Foundation

President Power sounded a call to arms,
and the meeting was adjourned.

For a transcript of Ciresi’s speech,
contact Clarisia Lovelace at TLPJ head-
quarters. If you would like to purchase a
videotape of the speech, contact Commu-
nications Director Theresa Henige.

Nationally Televised Membership Meeting Spurs
Enthusiasm, Interest in TLPJ's Public Interest Work
Ciresi’s Keynote Speech Inspires Attendees and TV Audience

he first-ever nationally televised
TLPJ Foundation Membership
Meeting, held July 12 in Washing-

Mark WenzlerMark WenzlerMark WenzlerMark WenzlerMark Wenzler Jim HeckerJim HeckerJim HeckerJim HeckerJim Hecker

Mike Ciresi gave an inspiring speech on his lawsuit against "Big Tobacco".Mike Ciresi gave an inspiring speech on his lawsuit against "Big Tobacco".Mike Ciresi gave an inspiring speech on his lawsuit against "Big Tobacco".Mike Ciresi gave an inspiring speech on his lawsuit against "Big Tobacco".Mike Ciresi gave an inspiring speech on his lawsuit against "Big Tobacco".
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ton, D.C. on July 13 to “Let Justice
Swing” at The
TLPJ Foundation
annual party. En-
joying a fabulous
view of the Poto-
mac from the
terrace, TLPJ
members and
friends participat-
ed in a lively auc-
tion to benefit
TLPJ, congratulat-
ed award winners,
dined on fabulous
cuisine, and
danced to the Big
Band sounds of
Doc Scantlin and
His Imperial Palms
Orchestra.

The evening
began with a
cocktail reception
and a silent and
live auction. Roxanne Barton Conlin
and Mike Withey conducted the highly
charged auction, which raised over
$50,000.

Ed Ricci was the winning bidder on
the hottest item of the evening – four
days and three nights at Fred Baron
and Lisa Blue’s indescribably magnifi-
cent Aspen house. A big thank you to
Ed for his generous bid!

Paul Minor and Denise Dunleavy

each won a stay at a luxurious French
Farmhouse, donated by Nicole Schulth-
eis and Simon Walton. Don Holland
placed the winning bid on a sailing trip in

the South Pacific, and
Reagan Silber will be
attending a Baltimore
Orioles game with
Ralph Nader, in the
team owner’s seats,
generously contribut-
ed by Peter Angelos.

The most contest-
ed auction item, how-
ever, was a 1st edition
signed copy of Ralph
Nader’s 1965 book
“Unsafe at Any
Speed,”
which ex-
posed the
dangers of
the Corvair.
Fred Baron
and Jeff
Goldberg
ferociously
bid back and

forth, until it was agreed that
they would each receive a
book at a very high final bid.

We extend a special thank
you to all our donors and bid-
ders, too numerous to list here,
who made our “Bidding for
Justice” auction truly exciting.

Following the auction,
guests enjoyed a mouth-watering dinner.
President Fred Baron then began the
award presentations. First, Baron pre-
sented Don Holland of Holland Shipes
Vann, P.C., Certified Public Accountants,
and Kevin O’Connor of SRA, Interna-
tional, Inc. with special Public
Justice Contribution Awards
for their extraordinary con-
tributions of time and assis-
tance setting up TLPJ’s new
state-of-the-art computer
network. As Baron said, “We
simply couldn’t have done it
without them.”

Each of the finalists for
the Trial Lawyer of the Year
Award was honored, and
then Mike Ciresi, Roberta
Walburn, and Minnesota
Attorney General Hubert
H. Humphrey III (who was

unable to attend) were presented with
the 1998 Trial Lawyer of the Year
Award. In addition to being honored
as finalists, the Illinois Trial Lawyers
Association Constitutional Challenge
Committee then received the Public
Justice Achievement Award for suc-
cessfully getting Illinois’ Tort Reform
Act struck down as unconstitutional.
Finally, in the evening’s most emo-
tional moment, Executive Director
Arthur Bryant presented Abe
Fuchsberg with a special Champion
of Justice Award in recognition of his
years of outstanding support for
TLPJ. Jim Ackerman (unable to
attend) was also named a Champion
of Justice. Outgoing President Baron

then turned the podi-
um over to our new
President Joe Power,
who ended the pro-
gram with pride.

The evening was
topped off with danc-
ing to Doc Scantlin
and his Imperial
Palms Orchestra.
Dressed in a tuxedo
and spats with his
hair slicked back, Doc
thrilled the crowd
with his renditions of
“Puttin’ on the Ritz,”
the “Charleston,” plus
more. Baron and
Power were even

called up on stage at one point to
participate in the festivities. Guests
danced up a storm, especially Mary
Parker, who most definitely had her
dancing shoes on! (Sorry, no pictures
available.)

The success-
ful and enjoyable
evening would
not have been
possible without
our generous
sponsors, who
are listed on
page 22. We
send a  special
thank you out to
all those in-
volved, and we’ll
see you next
year in San Fran-
cisco!

Party Guests “Let Justice Swing” in Washington, D.C.

A
capacity crowd filled the Sequoia
Restaurant on the waterfront of
historic Georgetown in Washing-

Our auctioneers!Our auctioneers!Our auctioneers!Our auctioneers!Our auctioneers!
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Minnesota Attorney General Hubert
H. “Skip” Humphrey III were award-
ed the 1998 Trial Lawyer of the Year
Award for their work on State of Minne-
sota and Blue Cross and Blue Shield v.
Philip Morris, Inc., et al. The national-
ly prestigious award is bestowed annu-
ally by The TLPJ Foundation upon the
trial lawyer or lawyers who have made
the greatest contribution to the public
interest by trying or settling a prece-
dent-setting case.
Outgoing TLPJ
Foundation Presi-
dent Fred Baron
announced the
winners and pre-
sented the award
to Ciresi and Wal-
burn in person at
the annual TLPJ
Foundation party
on July 13 in
Washington, D.C.
See story, page 18.
Attorney General
Humphrey was
unable to attend
the event.

“Mike, Rober-
ta, Attorney Gen-
eral Humphrey,
and their entire litigation team have set
an example for us all in demonstrating
how justice can be won, even when
fighting against the most powerful and
wealthy corporations in the country,”
said Baron. “We are proud to honor
them for their tireless work and suc-
cess against ‘Big Tobacco.’”

Ciresi, Walburn, and Humphrey
won $6.6 billion and unprecedented
injunctive relief in the settlement,
which is a milestone in the battle to
hold the tobacco industry accountable
for its decades-long campaign to de-
ceive the public. Ciresi and his team
sued the industry based on unique
theories of liability under consumer
protection and antitrust laws.

To achieve this remarkable settle-

ment – finalized the last day of the 4-
month trial’s closing arguments – Cire-
si’s team reviewed more than 30 million
pages of documents, the vast majority
of which had never been produced in
any tobacco lawsuit, and exposed the
industry’s concealment of scientific
evidence of the link between smoking
and disease. Ciresi’s team also con-
vinced the judge that 40,000 pages of
documents withheld by the industry as
attorney-client privileged should be
made public, fighting the tobacco com-
panies all the way to the U.S. Supreme

Court.
Following are excerpts from a

speech given by Mike Ciresi at TLPJ’s
membership meeting in which he de-
tailed the work on this case, from con-
ception through settlement. See mem-
bership meeting story, page 17.

“It was in 1989, I believe, when Rob-
erta and I started musing about the
tobacco industry, which we felt was
perpetuating what was, I think, the
most massive fraud that has ever been
perpetrated in the country. It was the
number one health problem in the
country and they had never ever been
held accountable for their action. So, we
said, how do we go after an industry so
powerful and so pervasive in this soci-
ety and whose tentacles reach into

every aspect of our public and private
lives?..

“We thought about bringing an ac-
tion on behalf of the State of Minnesota
and some other entity. And the best
entity that came to mind was an insur-
ance company. So we started talking in
late ‘93 and in early ‘94 made the deci-
sion that we were going to sue this case
out...

“There were over 200 motions filed
during the course of the case. We had
in excess of 12 appeals to our interme-
diate court of appeals, to the Minnesota

Supreme Court and,
indeed, we had two
petitions for cert to
the United States
Supreme Court.
They had approxi-
mately 30 law firms
on the other side of
us. Two to three
hundred, four hun-
dred lawyers, five
hundred lawyers...
They spent hun-
dreds of millions of
dollars during the
course of this litiga-
tion...

 “A special master
was appointed. Actu-
ally, we had recom-
mended his name

and the other side agreed to it... We
couldn’t agree on anybody. We couldn’t
agree on former chief justices, we
couldn’t agree on former judges of the
district courts. We couldn’t agree on
Mohammad, if he was available...

“Some of the games they played in
the document production was amazing.
We got all kinds of documents regard-
ing tobacco beetles, etc., that had noth-
ing to do with the case. They’d unstaple
documents. You’d find one document
over here, one page, another page way
over in some other place. It was unbe-
lievable stuff the way the attachments
were not attached all of a sudden...

“The defenses that we faced, I
think, are the ones that you are all fa-

Attorneys Mike Ciresi, Roberta Walburn, and MN
State Attorney General Hubert H. Humphrey III Win
1998 Trial Lawyer of the Year Award

M
ichael V. Ciresi and Roberta B.
Walburn of Robins, Kaplan, Mill-
er & Ciresi in Minneapolis and

(l-r) Executive Director Arthur Bryant, Trial Lawyer of the Year Award(l-r) Executive Director Arthur Bryant, Trial Lawyer of the Year Award(l-r) Executive Director Arthur Bryant, Trial Lawyer of the Year Award(l-r) Executive Director Arthur Bryant, Trial Lawyer of the Year Award(l-r) Executive Director Arthur Bryant, Trial Lawyer of the Year Award
Winners Roberta Walburn and Mike Ciresi, Foundation Past PresidentWinners Roberta Walburn and Mike Ciresi, Foundation Past PresidentWinners Roberta Walburn and Mike Ciresi, Foundation Past PresidentWinners Roberta Walburn and Mike Ciresi, Foundation Past PresidentWinners Roberta Walburn and Mike Ciresi, Foundation Past President
Fred Baron, Consumer Advocate Ralph Nader.Fred Baron, Consumer Advocate Ralph Nader.Fred Baron, Consumer Advocate Ralph Nader.Fred Baron, Consumer Advocate Ralph Nader.Fred Baron, Consumer Advocate Ralph Nader.

See Award, page 21.
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miliar with. Common knowledge was a
big one. You know, everybody knows
that smoking causes every disease in
the world and these people smoked.
They tried the individual smoker’s
defenses. The assumption of risk and
comparative fault. We got all of that
thrown out because these were direct
actions. That was the very basis of how
we started this lawsuit. This was not a
subrogation issue, which they continu-
ally fought. They continually said the
only way you can bring this action is on
a subrogation basis. We prevailed on
that...

“They used what I can only refer to
as the Hitler defense. And that’s, ‘Oh
what the hell, I mean, you know, if you
smoke, you die early, so we save you
money.’ ...That one the judge didn’t
buy. In fact, I think he said he was of-
fended by the suggestion of that...

“They had eight or nine law firms at
trial, and we had to sit there and negoti-
ate the configuration of the courtroom.
‘I want the table this way.’ ‘No, it’s got
to be this way.’ They actually had mea-
suring tapes...

“One of the guys was on... and the
point I was trying to make is what they
had done publicly was just a ruse. So I
say, ‘Well this is just a ruse, isn’t it?’ He
said, ‘A what?’ I said, ‘A ruse. You know
what a ruse is?’ He said, ‘No, is that a
Minnesota term?’ Honest, I was so
tempted to say, ‘Ya, you betcha!’ So I
said, ‘Well, let me put it this way. Maybe
I’ll use a term you may understand. A
smoke screen.’ He said, ‘Oh I do under-
stand that.’ And so we went on...

“All of the protective orders that
were in place were dissolved. They are
being used by everybody, by lawyers
across the country... These deposito-
ries are going to be open for ten years
at the expense of the defendants...
We’ve gotten an injunction against the
defendants taking any action directly or
indirectly to target children in Minneso-
ta in the advertising, marketing, or
promotion of cigarettes. There’s an
injunction against any contract, combi-
nation, or conspiracy to limit informa-
tion about the health hazards of tobac-
co. And suppressing research into
smoking and health. We got an injunc-

tion against the marketing or distribu-
tion of any promotion items. We got a
ban on the defendants making any
payment directly or indirectly for mov-
ie makers to use cigarettes. And that’s
national. So they can’t do that at all. We
got them to dissolve the Counsel for
Tobacco Research. We got a public
health foundation formed and funded
in Minnesota by them to take into ac-
count the human and economic conse-
quences of tobacco use, and we have a
national research institute set up in
Minnesota that
they are going to
fund to the tune
of $100 million to
research these
issues. Dr. Koop
called it one of the
most significant
health develop-
ments of the
second half of the
20th Century, and
obviously that
makes all of us
very, very proud...

“It was a long,
long hard fight.
I’m sure many of
you know we took
a very hard line
with regard to
settlement early
on. Attorney
General Hum-
phrey, when we
started this action, told me that political
considerations would never enter into
decisions. No immunity. The FDA has
authority and we’re not going to impair
the FDA’s authority. Full disclosure of
the documents. Public health provi-
sions in fair and full compensation for
past damages... So Skip was out there
sort of alone from the standpoint of
the AGs and I’m mightily proud of him.
Regardless of your political leaning or
affiliations, he’s a true public servant in
the best notion of the word...

 “It makes you reflect on what it’s
like to be a trial lawyer. I’m very proud
to be a trial lawyer. And I’m sure many
of you have read ‘I Do Not Choose To
Be A Common Man.’ (Just insert wom-
an.) I’ve read it and I’ve sort of para-
phrased it, and I would like to share it
with you. I call it ‘I Choose To Honor
My Profession As a Counselor And A
Trial Lawyer.’

“‘It is my right to be uncommon
if I can. I do not wish to navigate in
calm seas humbled by the same-
ness of the risk. I want to take the
calculated risk. To dream and
build. To fail and to succeed. I
refuse to barter incentive for cer-
tainty. I prefer the challenge of new
and unique to the guaranteed ex-
istence. The thrill of fulfillment,
the stale claim of Utopia. I will not
trade freedom, ever, for benefi-
cence. Nor my dignity for a sti-

pend. I will never
cower before any
master, nor bend to
any threat. It is my
heritage and my
duty to stand erect,
proud, and un-
afraid. To think for
myself, to enable
my clients, and I
underscore my cli-
ents, to enjoy the
benefits of my ad-
vice and the cre-
ations and to face
the world boldly
and say, ‘This I
have done.’

“All this, ladies and
gentlemen, is what I
think it means to be a
trial lawyer. So in the
final analysis, all of us
as trial lawyers in
courts have to come

together and find common ground for
the system that we so tremendously
cherish and revere We must act in the
public interest and we will serve the
interest of justice as has been written
by Saul Lenowitz. We must avoid the
allure and temptation of dancing in the
shadows of the laws ambiguity. For in
the final analysis, we are servants to
the law. The law first and then to our
clients.”

The outstanding work of all of the
finalists for the Trial Lawyer of the
Year Award, including the Illinois Trial
Lawyers Association Constitutional
Challenge Committee, which won the
Public Justice Achievement Award for
coordinating a successful constitutional
challenge to the Illinois Tort Reform
Act, is chronicled in Trial Lawyers
Doing Public Justice, published by The
TLPJ Foundation. Contact TLPJ head-
quarters for copies.

1998 Trial Lawyers of
the Year

Award, from page 20.

W
temptation of
dancing in the
shadows of the law's
ambiguity. For in
the final analysis,
we are servants to
the law. The law
first and then to our
clients.

e must avoid the
allure and
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President of The TLPJ
Foundation on July 12 at
the organization’s annual
membership meeting in
Washington, D.C. He will
hold the post for one year.

A lifetime member of
TLPJ, Power specializes in
medical malpractice/pro-
fessional negligence, motor
vehicle, wrongful death,
and product liability law. He
is an active member of the
Illinois Trial Lawyers Asso-
ciation and the Association
of Trial Lawyers of Ameri-
ca, as well as a frequent
lecturer.

“Joe is one of our na-
tion’s most dedicated advo-
cates of public justice,” said
outgoing TLPJ Foundation
President Fred Baron of
Baron & Budd in Dallas. “We are hon-
ored to have such an outstanding attor-
ney serve as our President.”

Additional TLPJ Foundation Board

Members from Chicago are Jeffrey M.
Goldberg of Goldberg & Associates and
Past President Eugene Pavalon of Pava-

lon, Gifford, Laatsch & Marino.
Other attorneys elected as new

officers of The TLPJ Foundation are:
President-Elect Nicole Schultheis of

Prominent Chicago Trial Lawyer Joseph A. Power, Jr.
Elected President of The TLPJ Foundation

N
ationally prominent trial attorney
Joseph A. Power, Jr. of Power, Rog-
ers & Smith in Chicago was elected

Schultheis & Walton in Baltimore;
Vice-President Susan Vogel Salad-
off of Davis, Gillstrap, Hearn & Wel-

ty in Ashland, Oregon;
Treasurer Paul Stritmat-
ter of Stritmatter Kessler
Whelan Withey in Hoqui-
am, Washington; and Sec-
retary Larry Trattler of
Malman, Trattler &
Dehncke in Denver.

Five attorneys and one
legal consultant were elect-
ed as new TLPJ Founda-
tion Board members:
James Bartimus of Barti-
mus, Kavanaugh, Frickle-
ton & Presley in Kansas
City, Missouri; Gerri Col-
ton of Technical & Medical
Advisors in Newport
Beach, California; Richard
Hailey of Ramey & Hailey
in Indianapolis; Gerald
Holtz of Holtz & Foret in
Chevy Chase, Maryland;

Randy McClanahan of Mc-
Clanahan & Clearman in Houston;
and James Sturdevant of The Stur-
devant Law Firm in San Francisco.

Thank You to Our Generous Party Sponsors
CharlestonCharlestonCharlestonCharlestonCharleston ($5,000)
Baron & Budd
Robins Kaplan Miller & Ciresi

JitterbugJitterbugJitterbugJitterbugJitterbug ( $2,500)
Jeffrey M. Goldberg
Joseph A. Power, Jr.
Shernoff, Bidart, Darras & Arkin

Cha ChaCha ChaCha ChaCha ChaCha Cha ($1,000)
Raymond P. Boucher
Brayton Harley Curtis
James L. Ferraro
Gary Gwilliam & Lilly Gwilliam
Habush, Habush, Davis & Rottier
Richard G. Halpern
Richard H. Middleton, Jr.
Eugene I. Pavalon
Schultheis & Walton, P.A.

TangoTangoTangoTangoTango ($500)
Haralson, Miller, Pitt & McAnally
Lynn R. Johnson

Kinsella Communications
William E. Snead
Willentz, Goldman & Spitzer

RhumbaRhumbaRhumbaRhumbaRhumba ($250)
Elise Alpert, CASES, INC.
James B. Browne
Cartwright & Alexander
Chandler, Franklin & O’Bryan
Gerri R. Colton
Thomas M. Dempsey
Russ Herman
Joye Law Firm
Brian Koukoutchos
Salvador A. Liccardo
Marvin Mullis, Jr.
Anthony Newman
Peter Perlman
Larry Trattler
Mona Lisa Wallace
Michael Williams & Gayle Troutwine
Stephen I. Zetterberg

OtherOtherOtherOtherOther
Hugh W. Fleischer ($100)
Betty A. Thompson ($150)
Gordon Tobin ($50)
Turner & Associates ($100)
Turnipseed & Associates ($100)

Table CaptainsTable CaptainsTable CaptainsTable CaptainsTable Captains ($1,200)
Consumer Attorneys of California
Jeffrey P. Foote
Frederick T. Kuykendall, III
Stanley J. Marks
Jack H. Olender
Power, Rogers & Smith, P.C.
Stritmatter Kessler Whelan Withey
Trial Lawyers Association of
     Metropolitan Washington, D.C.

Sponsor of Toast to Joe PowerSponsor of Toast to Joe PowerSponsor of Toast to Joe PowerSponsor of Toast to Joe PowerSponsor of Toast to Joe Power
($5,000)
Illinois Trial Lawyers Association

Joe Power and Fred BaronJoe Power and Fred BaronJoe Power and Fred BaronJoe Power and Fred BaronJoe Power and Fred Baron
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interest work resulting from settle-
ments in several class actions. We are
both grateful for -- and honored by --
these generous awards.

First, we again want to thank Lan-
ny Vines of Birmingham’s Emond &
Vines, through whom we recently
received another $11,000 in cy pres
funds. This is in addition to the
$175,000 cy pres award he presented
us with early this year from his work
on Jordan v. Brad Ragan, Inc. See
Winter 1998 Public Justice. This
brings his 1998 cy pres total to over
$269,000!

Second, Mark A. Chavez of San
Francisco’s Chavez & Gertler and
Beverly C. Moore of Moore &
Brown in Washington, D.C. recently
designated The TLPJ Foundation as
the recipient of cy pres funds remain-
ing in Bailey v. Loma. In this class

action case, the defendants allegedly
charged property inspection fees in
violation of mortgage contracts and
state law. The case settled earlier this
year, and Chavez presented us with a
check for almost
$143,000 in late
July.

Finally, there
were cy pres
funds remaining
in State Farm et
al. v. The Texas
Attorney General
et. al. Marc
Stanley, Roger
Mandel, and
Mark Iola of
Stanley, Mandell
& Iola in Dallas, and Fred Baron of
Baron & Budd, also in Dallas, gener-
ously designated The TLPJ Founda-
tion as a recipient of over $36,000.
This lawsuit was brought against
State Farm for its failure to comply

with a Texas statute that encourages
the recovery of deductibles by policy-
holders where a negligent third per-
son was responsible for the accident.
As a result of the litigation, State

Farm refunded
the necessary
deductibles
plus interest
and paid a
small amount
of damages.

The TLPJ
Foundation is
extremely
grateful to be
the designated
recipient in the
above cases,

and sends a special thank you to all
involved! If you are interested in
more information on designating The
TLPJ Foundation as a cy pres award
recipient, please contact Develop-
ment Director Kathryn Mitchell.

Foundation Receives $200,000 in Cy Pres Awards

I
n the past six months, we have been
extremely fortunate to receive cy
pres awards in support of our public

T he TLPJ Foundation is
extremely grateful to be

the designated recipient...
and sends a special thank
you to all involved!

Lanny VinesLanny VinesLanny VinesLanny VinesLanny Vines Mark A. ChavezMark A. ChavezMark A. ChavezMark A. ChavezMark A. Chavez

Mark IolaMark IolaMark IolaMark IolaMark IolaBeverly C. MooreBeverly C. MooreBeverly C. MooreBeverly C. MooreBeverly C. Moore Fred BaronFred BaronFred BaronFred BaronFred Baron
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Show your support by ordering t-shirts and mugs for the whole staff!

Our heavy, preshrunk 100 percent cotton t-shirts are available in natural color, with blue and black print or in black with blue
and white print (only available sizes in black are L and XL). T-shirts in adult sizes S, M, L, or XL, are just $15, and children’s
sizes 24 months, 2-4, 4, 5-6, 6-8, 10-12, are just $10. Our 12 oz. cobalt blue ceramic coffee mugs with gold lettering also are just
$10. They are made in the USA and microwave safe. Our durable Land’s End © black briefcases with an embroidered TLPJ
logo sell for just $100. Please add $2 shipping/handling for each order.

Simply fill out this form and mail it into us: The TLPJ Foundation, 1717 Massachusetts Avenue, NW, Suite 800, Washington,
D.C. 20036, or fax it to us at 202-232-7203.

Shipping/Handling

Total Cost

Team TLPJ

Name: _____________________________________________

Address: ____________________________________________

____________________________________________________

____________________________________________________

Please make your check payable to The TLPJ Foundation, or
indicate your credit card information below.

Visa MC AmEx

Card #_______________________________________________

Signature:___________________________________________

Exp. Date: _______________

Send us photos of your children (or your colleagues!) proudly showing off TLPJ gear, and maybe we'll feature them in a future issue of Public
Justice! Send photos to Communications Director Theresa Henige.

Size Quantity CostItem

Back row: F. Paul Bland, Jr., Jim Hecker, Arthur Bryant, Barbara Reeves, Kathryn Mitchell,Back row: F. Paul Bland, Jr., Jim Hecker, Arthur Bryant, Barbara Reeves, Kathryn Mitchell,Back row: F. Paul Bland, Jr., Jim Hecker, Arthur Bryant, Barbara Reeves, Kathryn Mitchell,Back row: F. Paul Bland, Jr., Jim Hecker, Arthur Bryant, Barbara Reeves, Kathryn Mitchell,Back row: F. Paul Bland, Jr., Jim Hecker, Arthur Bryant, Barbara Reeves, Kathryn Mitchell,
Paula Athey, Sandra Peters, Leslie Brueckner, Clarisia Lovelace, Jeff Zimmer. Front row:Paula Athey, Sandra Peters, Leslie Brueckner, Clarisia Lovelace, Jeff Zimmer. Front row:Paula Athey, Sandra Peters, Leslie Brueckner, Clarisia Lovelace, Jeff Zimmer. Front row:Paula Athey, Sandra Peters, Leslie Brueckner, Clarisia Lovelace, Jeff Zimmer. Front row:Paula Athey, Sandra Peters, Leslie Brueckner, Clarisia Lovelace, Jeff Zimmer. Front row:
Tory Nugent, Jeff Barnett, Denise Aleman, Theresa Henige, Cassandra Goings, AdeleTory Nugent, Jeff Barnett, Denise Aleman, Theresa Henige, Cassandra Goings, AdeleTory Nugent, Jeff Barnett, Denise Aleman, Theresa Henige, Cassandra Goings, AdeleTory Nugent, Jeff Barnett, Denise Aleman, Theresa Henige, Cassandra Goings, AdeleTory Nugent, Jeff Barnett, Denise Aleman, Theresa Henige, Cassandra Goings, Adele
Kimmel, Sarah Posner, Mark Wenzler. Not pictured: Susan Gombert, Mary Tolley, Julia Lee.Kimmel, Sarah Posner, Mark Wenzler. Not pictured: Susan Gombert, Mary Tolley, Julia Lee.Kimmel, Sarah Posner, Mark Wenzler. Not pictured: Susan Gombert, Mary Tolley, Julia Lee.Kimmel, Sarah Posner, Mark Wenzler. Not pictured: Susan Gombert, Mary Tolley, Julia Lee.Kimmel, Sarah Posner, Mark Wenzler. Not pictured: Susan Gombert, Mary Tolley, Julia Lee.
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edge cases in the public interest. The
TLPJ Foundation would like to acknowl-
edge the following contributors who
keep on giving.

First, we wish to thank Richard
Halpern and The Halpern Group in
Springfield, New Jersey, for their enor-
mous generosity. Thus far in 1998, The
Halpern Group has contributed over
$27,000. We truly are grateful for this

Special Gift Contributors Keep On GivingSpecial Gift Contributors Keep On GivingSpecial Gift Contributors Keep On GivingSpecial Gift Contributors Keep On GivingSpecial Gift Contributors Keep On Giving

I t is the strong loyalty and commit-
ment of our members that allows
TLPJ to continue to take on cutting-

heartfelt giving.
We would also like to thank David

Hudson of Hull, Towill, Norman &
Barrett in Augusta, Georgia, and his co-
counsel, Ben Hogan, for their generous
contribution of $12,000. In addition, we
wish to acknowledge and thank Rosal-
ind Fuchsberg Kaufman, President
of The Fuchsberg Family Foundation in
New York, for a $7,000 contribution;
Larry Abernathy of Laurel, Mississip-
pi for his $5,000 contribution; Roberta
Ashkin of New York’s Baron & Budd

for her $2,500 contribution; and Gerald
Holtz of Holtz & Foret in Chevy Chase,
Maryland for contributing arbitration
fees totaling $2,200 this year.

Thanks to these donors and all our
members across the country, we will
continue our quest to expose the truth
and make wrongdoers pay. If you are
interested in upgrading your member-
ship or making a tax-deductible contri-
bution to any of The TLPJ Foundation’s
Special Gift Campaigns,  contact Devel-
opment Director Kathryn Mitchell.

The TLPJ Foundation. You can ad-
vance the cutting-edge public interest
litigation of Trial Lawyers for Public
Justice and, at the same time, lower

your 1998 income taxes with a year-end
transfer of securities. With your gift of
appreciated stocks or bonds, you will
avoid payment of capital gains taxes on
the increased value of your securities,
PLUS receive a tax deduction for the
full market value of your transferred

securities.
So, when you’re compiling your

holiday gift list, think about adding a
year-end stock-ing stuffer to The TLPJ
Foundation. For further information,
contact TLPJ Development Director,
Kathryn Mitchell.

A A A A A YYYYYearearearearear -End Stoc-End Stoc-End Stoc-End Stoc-End Stoc k-ing Stuffk-ing Stuffk-ing Stuffk-ing Stuffk-ing Stuff er!er!er!er!er!

A
s the year comes to a close and
you plan your holiday giving,
please consider a gift of stock to

Richard HalpernRichard HalpernRichard HalpernRichard HalpernRichard Halpern David HudsonDavid HudsonDavid HudsonDavid HudsonDavid Hudson Rosalind Fuchsberg KaufmanRosalind Fuchsberg KaufmanRosalind Fuchsberg KaufmanRosalind Fuchsberg KaufmanRosalind Fuchsberg Kaufman

Larry AbernathyLarry AbernathyLarry AbernathyLarry AbernathyLarry Abernathy Roberta AshkinRoberta AshkinRoberta AshkinRoberta AshkinRoberta Ashkin Gerald HoltzGerald HoltzGerald HoltzGerald HoltzGerald Holtz
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While TLPJ’s cooperating attorneys are
mentioned elsewhere in this newsletter,
we acknowledge here other activist
members who devote their time and
talents to identifying and developing
public interest cases, recruiting new
members, educating the public about
precedent-setting legal issues, and net-
working with other activists. These indi-
viduals are part of our nationwide State
Network. Their efforts help give a voice
to our message of justice.

Colorado -- State Coordinator and
Membership/State Network Committee
Co-Chair Larry Trattler is working with
Mari Bush to put on a Colorado mem-
bership meeting November 11. The
event will feature updates on TLPJ cases,
as well as substantive looks at the ap-
proaches TLPJ is taking on specific pre-
cedent-setting issues.

District of Columbia -- Gerry
Holtz was consulted about assisting with
a potential case.

Kansas -- Kansas Lawyer published a
front-page article with photograph on
TLPJ Founder and State Coordinator
Gene Schroer. The article highlighted
Gene’s involvement with TLPJ and pro-
vided a thorough description of the scope
of TLPJ’s public interest litigation.

Maine -- Jeffrey Thaler submitted
TLPJ articles to both the Maine Trial
Lawyers Association and the Maine Law-
yers Review.

Maryland -- President-Elect Nicole
Schultheis and State Coordinator Simon
Walton are working with the ACLU and
Latino Leadership Counsel to get a speak-
er to address issues of employment dis-
crimination relating to immigrants and
Latinos.

Massachusetts -- James Swartz
submitted a TLPJ article to the Massa-
chusetts Bar Association’s Lawyers Jour-
nal.

Mississippi -- Roland Lewis submit-
ted TLPJ articles to the Mississippi State
Bar Association, the Mississippi Trial
Lawyers Association, the Clarion Ledger
and the Jackson Advocate.

State Activists Advance TLPJ's Public Interest Work

Our network of TLPJ Foundation
volunteers continues to advance our
mission throughout the country.

New York -- Elise Alpert and Sey-
mour Fuchsberg are coordinating
TLPJ’s presence at ATLA’s “Weekend
With The Stars” this December. In addi-
tion, Elise has begun making contacts
with various minority and women’s bar
associations in the New York area.

Ohio -- Jack Landskroner met
with a representative from Ohio Citizen
Action, and discussed areas of possible
precedent-setting litigation. Jack also
submitted TLPJ articles to the Beacon
Journal, Toledo Blade, Plain Dealer,
Cleveland Bar Journal, Cleveland Acade-
my of Trial Attorneys, Columbus Dis-
patch, Cleveland’s Daily Legal News, the
Ohio State Bar Association’s Ohio Law-
yer and the Ohio Academy of Trial Attor-
neys’ Ohio Trial.

Oregon -- Kathryn Clarke obtained
and staffed a TLPJ booth at the recent
Oregon Trial Lawyers Association con-
vention.

We would like to thank all of these
Coordinators and Activists for helping
TLPJ realize our vision of justice. Each
effort is truly appreciated!

Patrons
Mark H. Iola
Roger L. Mandel
Marc R. Stanley
Weitz & Luxenberg, P.C.
Advocate
Gerson H. Smoger
Sustaining Members
Niall P. McCarthy - Joe Cotchett
Richard Warren Mithoff - Fred Baron
Mark C. Mulumphy - Joe Cotchett
Frank M. Pitre  - Joe Cotchett
Jack Samuel Ring - Joe Power
Bruce L. Simon - Joe Cotchett
Jerry F. Taylor
E. Ralph Walker
Marie S. Wiener - Joe Cotchett
Steve N. Williams - Joe Cotchett
Martha K. Wivell
Supporting Members
Regina Darby
Bob Fain

Tim Ford
L. Palmer Foret - Gerald Holtz
Keith Hebeisen - Joe Power
Deborah W. Hicks
Frank Mafrice
Kevin J. McCarthy
Brian J. McKeen
Poorman Douglas Corporation
Jonathan A. Smith-George
Abigail Williams
General Members
Jeffrey Anderson
Charles Berry - Bill Snead
Peter J. Birnbaum - Jeff Goldberg
Janet Ward Black - ATLA
Burgett & Robbins
David A. Burkhalter
Howard G. Butler
Judy L. Cates
Larry E. Coben
D. Bruce Coles  - Larry Trattler
Louis J. DeVoto
Denise Dunleavy
Kevin P. Durkin - Joe Power
John C. Evans
Daniel R. Francis
Robert Fugate
Victor Fusco
Gerald A. Hanrahan -  Bill Snead
David Harak - Nicole Schultheis
Howard A. Janet - Kieron Quinn
Steven S. Kaufhold - James Sturdevant

Frederick Kramer
Roger M. Lindmark -  Ray Boucher
Paul J. Majors
Malkin & Ross
Robert B. Marcus
Jeffrey M. Marks
Cynthia McGuinn - Gary Gwilliam
Wesley W. Metheney
Beverly C. Moore
Doug Mulvaney
Kevin O’Keefe  - Larry Trattler
Aaron Pena
Tamara Pistotnik
Rod Rehm - Ron Palagi
Paul L. Salzetta - Joe Power
Alan C. Sangiacomo
Elizabeth Saviano  - Lilly Gwilliam
Ralph D. Shamas - Bill Snead
Roger M. Sullivan
Robert N. Wadington - Joe Power
William Wiswall
Associate Members
Vincent H. Beckman
Darius Bell- Joe Power and Larry Roger
Paul Lesti - Gary Gwilliam
Shawn McDermott - Larry Trattler
Student Members
Heather Clark
Kitty G. Grubb - ATLA
John Kamarados - Harry Deitzler & Jim Peters
Debbie Tidwell
Jim Toscano

New MembersNew MembersNew MembersNew MembersNew Members
& Upgrades& Upgrades& Upgrades& Upgrades& Upgrades

Following is a list of members who
joined The TLPJ Foundation or upgrad-
ed their membership since our last
issue. Their recruiters are listed next to
them in italics.
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Fall 1998
PPPPPUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEHave a Case?Have a Case?Have a Case?Have a Case?Have a Case?

If you have a potential
case, please contact your
State Coordinator or TLPJ’s
national headquarters.❖❖❖❖❖

The TLPJ Foundation's State Coordinator Network

Public Justice is published quarterly by The  TLPJ
Foundation, 1717 Massachusetts Avenue, NW,
Suite 800, Washington, DC 20036. Ph: 202-797-8600.
Fax: 202-232-7203. E-mail: tlpj@tlpj.org. Web site:
http://www.tlpj.org. Articles may be reprinted with-
out charge or special permission, but please credit
The TLPJ Foundation and send us a copy.

The TLPJ Foundation
Board of Directors 1998-99

Joseph A. Power, Jr., President
Nicole Schultheis,  President-Elect

Susan Vogel Saladoff, Vice President
Paul L. Stritmatter, Treasurer

Larry Trattler, Secretary
Fred Baron, Immediate Past President

James H. Ackerman
Roberta E. Ashkin
James Bartimus
Raymond P. Boucher
Alan R. Brayton
James B. Browne
Isaac K. Byrd, Jr.
Robert E. Cartwright, Jr.
Michael V. Ciresi
Joan B. Claybrook
Gerri R. Colton
Roxanne Barton Conlin
Tracey D. Conwell
Joseph W. Cotchett
Macon Cowles
Anthony W. Cunningham
Harry G. Deitzler
Thomas M. Dempsey
Jeffrey P. Foote
Abraham Fuchsberg
Jeffrey M. Goldberg
J. Gary Gwilliam
Robert L. Habush
Richard Hailey
Grover G. Hankins
Gerald I. Holtz
Monica M. Jimenez
Rosalind Fuchsberg
   Kaufman
Frederick T. Kuyken-
   dall, III
J.D. Lee
Salvador A. Liccardo
Stanley J. Marks

Randy J. McClanahan
Joseph J. McKernan
Richard H. Middleton, Jr.
Richard C. Miller
Mark R. Mueller
Jack H. Olender
Jerry R. Palmer
Mary A. Parker
Eugene I. Pavalon
Peter Perlman
Christopher M. Placitella
Kieron F. Quinn
Leonard M. Ring
Dean A. Robb
Anthony Z. Roisman
William A. Rossbach
Federico C. Sayre
Leonard W. Schroeter
George W. Shadoan
Gerson H. Smoger
William E. Snead
Theodore Spearman
James C. Sturdevant
William A. Trine
Mona Lisa Wallace
Simon Walton
Ted M. Warshafsky
David H. Weinstein
Harvey Weitz
Perry Weitz
Michael E. Withey
Martha K. Wivell
Stephen I. Zetterberg
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Alabama
Clay Hornsby - (205)329-2000
Arizona
Stanley J. Marks - (602)254-6071
Arkansas
Laura J. McKinnon - (501)521-1555
California
J. Gary Gwilliam - (510)832-5411
ggwilliam@giccb.com

Joseph L. Dunn - (714)347-8855
jdunn@robinson-pilaw.com

Monica M. Jimenez - (714)542-7395
Colorado
Larry Trattler - (303)777-5770
Connecticut
Robert I. Reardon - (860)442-0444
reardonlaw@aol.com

District of Columbia
Gerald I. Holtz - (301)656-1888
Georgia
Thomas Beiswenger - (706)546-9008
Hawaii
Wayne Parsons - (808)845-2211
Illinois
Jeffrey M. Goldberg - (312)236-4146
Joseph A. Power, Jr.  - (312)236-9381
p-r-s@juno.com

Indiana
Roger Pardieck - (812)523-8686
Kansas
Dwight A. Corrin - (316)263-9706
dcorrin@ibm.net

Kentucky
Kevin George - (502)569-2727
Louisiana
Joseph J. McKernan - (504)926-1234
Maine
Jeffrey Thaler - (207)774-1200
jthaler@mainelaw.com

Maryland
Simon Walton - (410)235-6425
Massachusetts
James Swartz - (617)742-1900
Michigan
Michael L. Pitt - (810)398-9800
Minnesota
John F. Eisberg - (612)349-8753
Mississippi
Roland  C. Lewis - (601)969-2002

Missouri
Robert M.N. Palmer - (417)865-3234
info@palmerlaw.com

Montana
William A. Rossbach - (406)543-5156
warossbach@aol.com

Nebraska
Ronald J. Palagi - (402)397-5000
Nevada
Bill Bradley - (702)329-2273
New Hampshire
David L. Nixon - (603)669-7070
New Jersey
Beth Baldinger - (609)895-7247
New Mexico
Daymon B. Ely - (505)248-0370
New York
Elise Alpert - (212)297-0228
Seymour Fuchsberg - (212)962-2800
North Carolina
Mona Lisa Wallace - (704)633-5244
North Dakota
David R. Bossart - (701)271-8030
dbossart@rrnet.com

Ohio
Jack Landskroner - (216)241-7000
jack@landskroner.com

Oklahoma
Emmanuel E. Edem - (405)272-0200
nemw@ionet.net

Oregon
Kathryn H. Clarke - (503)224-7963
Pennsylvania
Robert L. Jennings - (412)471-3980
Rhode Island
Thomas W. Pearlman - (800)230-4050
Tennessee
Lisa June Cox - (901)664-9550
Mary A. Parker - (615)244-2445
Texas
Scott Hendler - (512)473-3672
hendler@io.com

Utah
C. Richard Henriksen - (801)521-4145
hhlaw@sisna.com

Vermont
Jerome F. O’Neill - (802)865-4700
Virginia
Robert H. Hovis - (703)642-5800
Washington
Theodore Spearman - (206)842-0566
spearman@halcyon.com

Wisconsin
John C. Peterson - (920)738-0809
johncp@execpc.com

Wyoming
E. James Burke - (307)634-2731

TLPJ Staff
Arthur Bryant, Executive Director
Leslie Brueckner, Staff Attorney

Adele Kimmel, Staff Attorney
F. Paul Bland, Jr., Staff Attorney

Sarah Posner, Staff Attorney
Jim Hecker, Environmental Enforcement Attorney

Mark Wenzler, Environmental Enforcement Attorney
Tory Nugent, Consumer Rights Fellow
Barbara Reeves, Office Administrator

Clarisia Lovelace, Legal Assistant
Paula Athey, Legal Assistant
Jeff Barnett, Legal Assistant
Denise Aleman, Receptionist

Julia Lee, Law Clerk
The TLPJ Foundation Staff

Kathryn Mitchell, Development Director
Theresa Henige, Communications Director
Susan Gombert, Membership Coordinator

Jeffrey Zimmer, Program Coordinator
Cassandra Goings, Development Assistant

Sandra Peters, Development Assistant
Mary Tolley, Communications Assistant/Clerk
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StafStafStafStafStaff Updatef Updatef Updatef Updatef Update
We would like to take this opportunity to introduce you to

our newest staff members.

We are pleased to welcome Victoria (Tory) Nugent,
who joined the staff in September as our Consumer Rights

Fellow. This two-year
fellowship was funded by
TLPJ Foundation mem-
ber Jeff Goldberg, an
anonymous donor, and
the National Association
for Public Interest Law
(NAPIL). Tory will be
working with TLPJ staff
attorneys on a diverse
docket of consumer law
cases, including litigation
against the banking and
insurance industries. She
spent the past seven
years at Public Citizen, a
national public interest

advocacy organization, where she was special assistant to the
President, Joan Claybrook. Tory received her law degree
from Georgetown University and her undergraduate degree
from Wesleyan University in Connecticut.

Mary Tolley joined
the staff of The TLPJ
Foundation in July as Com-
munications Assistant to
Communications Director
Theresa Henige. She also
assists the Development
Department with filing,
mailings and special
projects. Her main duties
are updating the press list,
producing news clippings,
responding to information
requests, and assisting
with publications, press
releases and the web site.
Mary previously worked as
an Auto Insurance Claims Representative at Progressive
Casualty Insurance Company. She holds a B.S. in Communi-
cations from East Carolina University in North Carolina.

You can advance the cutting edge public interest litiga-
tion of Trial Lawyers for Public Justice and lower your 1998
income taxes by sending a special year-end contribution to
The TLPJ Foundation. Please recognize the great work of
TLPJ by making a special year-end gift. It will make a big
difference in our fight to advance the public interest and
preserve our justice system from attack.
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