
he U.S. Court of Appeals for the
Ninth Circuit has ordered a fed-
eral district court in Oregon to

determine whether the public can see
court records and evidence in a con-
sumer fraud case that State Farm
Insurance Company has battled for
eight years to keep secret. On June 18,
2003, the Court of Appeals issued a
long-awaited decision in State Farm v.
Foltz reversing a trial court ruling that
permitted the blanket sealing of dis-
covery materials and court records in

the consumer fraud case. Trial Lawyers
for Public Justice had intervened in the
case on behalf of several non-profit
groups that monitor insurance fraud,
urging the Court to rule as it did. 

The information, which has been
under seal since the underlying case
against State Farm settled in 1998,
may contain important evidence of
abusive insurance practices. The
Court of Appeals ruled that the docu-
ments were improperly sealed without

n a landmark victory for Vietnam
veterans injured by exposure to
Agent Orange, the U.S. Supreme

Court affirmed in Stephenson v. Dow
Chemical Company that the 1984 class
action settlement of Vietnam veterans’
claims against the manufacturers of the
toxic defoliant Agent Orange does not
bar a suit by veterans who would not
obtain any relief under the settlement.
Trial Lawyers for Public Justice had filed
an amicus brief successfully urging the
Supreme Court to affirm the decision of
the U.S. Court of Appeals for the
Second Circuit, which recognized the
veterans’ right to sue for their injuries.

“This is a huge vic-
tory for Vietnam veterans
injured in the line of
duty,” said TLPJ Found-
ation Board Member
Gerson Smoger of
Smoger & Associates, 
P.C. in Dallas, who
argued on behalf of the
veterans in the Supreme
Court on February 26,
2003. “Veterans exposed
to Agent Orange will 
finally get their day 
in court.”

PUBLIC JUSTICE

Judge Ordered to Revisit Decision
Sealing State Farm Court Records
District Court in Oregon to Decide Whether Insurance
Fraud Documents Will Be Made Public

U.S. Supreme Court Affirms Vietnam Veterans�
Right to Sue for Injuries Caused by Agent Orange
TLPJ Successfully Urged Court to Uphold Victims� Right to Day in Court

3 Jury Finds Junk Gun 
Maker Liable in Accidental
Shooting Case

5 Lloyd’s of London 
Defeated in Mandatory
Arbitration Case

7 TLPJ Intervenes in Goodyear
Tire Tread Separation Case

16 Trial Lawyer of the Year
Award Finalists Announced

19 Foundation Acknowledges 
Cy Pres Awards

23 TLPJ Remembers Founding
Patron Abe Fuchsberg

I N S I D E :

PUBLIC JUSTICE
S U P P O R T I N G T H E W O R K O F T R I A L L A W Y E R S F O R P U B L I C J U S T I C E

S U M M E R  2 0 0 3

T

I

See Court Secrecy, page 6.

A
P 

Fi
le

 P
ho

to

U.S. Air Force C-123 Providers spread toxic defoliant
Agent Orange over South Vietnamese jungles in 1966.

See Agent Orange, page 8.
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e are fortunate that
Executive Director
Arthur Bryant is

working again, although for
now part-time. It is wonderful
to feel Arthur’s hand back at
the helm. He is as capable as
ever, but as we all know from
representing injured clients, he
will take time to build his stam-
ina for working full-time. It is a
tribute to our staff and Arthur
that they were prepared to deal
so effectively with all of TLPJ’s
business, even with Arthur’s absence. It has been an honor
and privilege to serve as President of The TLPJ Foundation
in a year that has brought unprecedented challenges and
astounding triumphs. 

At the outset of my tenure, I said it was my goal to
establish TLPJ at the forefront of the fight for access to justice,
from the trial courts to our nation’s highest court. Thanks
to our outstanding Board, membership, and staff, we have
met this goal.

Fighting class action abuse, TLPJ has successfully urged
the U.S. Supreme Court to uphold the landmark ruling we
helped win in Stephenson v. Dow Chemical Company, that
Vietnam veterans are not barred from suing the makers of
Agent Orange by a class action settlement that provided
them no relief. (See page 1.) 

Fighting mandatory arbitration abuse, we successfully
urged the Supreme Court in Green Tree Financial Corpor-
ation v. Bazzle to hold that a lender’s mandatory arbitra-
tion clause does not automatically take away a consumer’s
right to file a class action lawsuit. (See page 4.) And we
persuaded the California Court of Appeal in Boghos v.
Lloyd’s of London to prohibit the world’s largest insurance
exchange from closing the courthouse doors on a disabled
plumber and imposing enormous arbitration fees. (See
page 5.)

Fighting unnecessary court secrecy, TLPJ has exposed
State Farm’s efforts to cheat customers through fake “med-
ical utilization review” processes, and won a new hearing on
whether the public can see the court records in Foltz v. State
Farm. (See page 1.) And TLPJ intervened in Northern Trust
v. Goodyear Tire and Rubber Company to prevent Goodyear
from erasing court records about the dangers of tires linked
to at least 18 deaths and 158 injuries. (See page 7.)

TLPJ relies on your support to help us secure equal
access to justice for all Americans. With your backing, and
my friend Gary Gwilliam’s leadership as our next President,
I know we can continue to build on TLPJ’s success. ■

ometimes all you can do
is hold on and fight back.

A year ago, we pub-
lished my last column in
Public Justice. I addressed hold-
ing the powerful accountable
and said we are all looking for-
ward to the year ahead with
incoming President Paul
Stritmatter. But the year didn’t
go as I’d planned.

On August 27, 2002, my
wife, son, and I were hit by a
truck. We were driving
through rural Oregon after my speech at the Oregon Trial
Lawyers’ Association’s Annual Convention, when a reckless
driver with a suspended license and no insurance crashed
his 4 x 4 pickup truck into us at sixty miles per hour. We
were all lucky – extremely lucky – to survive.

I had multiple broken bones in every limb, a serious
head injury, and many more horrific injuries. I did not
recover full consciousness until six weeks later. When I did
and finally learned what had happened, I had all of the
thoughts and feelings you might imagine – astonishment,
sorrow, shock, anger, despair, disbelief, you name it. But
two feelings overwhelmed all of the others.

The first was gratitude. I was (and am) thankful – to be
alive, that my wife and son were okay, and to know that,
while it will still take hard work and a long time, I will even-
tually recover. I am also thankful for the incredible love and
support I received from so many of you. And I’m thankful to
have you in my life (and to be in yours) working for justice.

The second overwhelming feeling came as something of
a surprise. It was, at core, what made me (and continues to
make me) hold on and fight back. It is something we don’t
tend to talk about much, particularly when describing our
battles. But what kept me going was love – the love I
received from and feel for so many people.

I learned this in extreme circumstances, but I believe
that gratitude and love drive most of us. You don’t spend
your life fighting injustice without gratitude for all that you
have and love for those you are trying to help. 

I am thankful to all of you for keeping me, my family,
and TLPJ going. The challenges we face are many.
Working with you, I plan on overcoming them – with
gratitude and love. ■

Paul L. Stritmatter

Arthur H. Bryant

Gratitude and Love

Winning the Battle for Access to Justice
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n Oakland, California jury
awarded $50.9 million in com-
pensatory damages on May 7,

2003 to a boy left paralyzed in an
accidental shooting, holding a Cali-
fornia gun maker, the gun’s designer,
and its main distributor partly respon-
sible for the tragedy. TLPJ had pro-
vided strategic assistance in the gun
safety case, Maxfield v. Bryco Arms,
which resulted in the rare verdict
against a gun manufacturer for pro-
ducing a gun with a flawed design.

Brandon Maxfield was just 7 years
old when the
shooting occurred.
In 1994, his 20-
year-old babysitter
accidentally dis-
charged a .38-cal-
iber semiautomat-
ic pistol while 
trying to unload
it. Brandon was
shot in the chin
and became a
quadriplegic.

“This case is
not about taking
away people’s guns,”
stated Brandon’s
attorney, solo practitioner Richard
Ruggieri of San Rafael, California,
who tried the case in Alameda
County Superior Court. “The verdict
sends a simple message: gun makers
and distributors can and will be held
accountable for selling dangerously
flawed products, just like any other
seller of consumer goods.”

“For far too long, the gun industry
has successfully argued that guns can-
not be defective if they kill or maim
because that is what they were
designed to do,” said TLPJ Staff
Attorney Victoria Ni, who provided
assistance on the case. “This verdict
should serve as a wake-up call to the

industry to behave responsibly and
create safer products.” 

Ni explained that the gun that
injured Brandon Maxfield is defective
because its safety mechanism has to
be disengaged and it must be made
ready to fire before it can be unloaded.
“That’s like putting an ‘off ’ switch
next to the whirling blades of a lawn
mower,” said Ni.

The gun’s manufacturer is Bryco
Arms, well-known for producing mil-
lions of easily-concealed, cheap guns
commonly used in crimes and known

as “Saturday
Night Specials.”
Under a com-
plex formula to
determine
apportionment
of the jury
award, the court
held Bryco, its
founder Bruce
Jennings, and its
main distributor
jointly and sev-
erally liable for
about $21 mil-
lion of the nearly
$51 million ver-

dict. The jury also found the babysit-
ter and Brandon’s parents, who had
bought the gun, partially responsible
for the accident. In addition, two
other gun distributors and the pawn-
shop where the gun was sold were
found partially liable. 

Within a week of the verdict,
Jennings and the companies he con-
trols filed for bankruptcy – just as
Jennings had threatened to do nearly
four years before, if a jury were ever to
hold his companies accountable for
making junk guns.

BusinessWeek reported on August
16, 1999 that Jennings declared that
bankruptcy would be his companies’

chosen strategy to deal with any litiga-
tion. “It doesn’t mean they’ll be gone
forever,” Jennings reportedly stated.
“They can file for bankruptcy, dissolve,
go away until the litigation passes by,
then reform and build guns to the new
standard – if there is a new standard.”

Under current standards, the Bryco
Arms model J-38 pistol that paralyzed
Brandon Maxfield would be banned
from import to the U.S.

The verdict in Maxfield could be
nullified by legislation now pending
in the U.S. Senate that would immu-
nize manufacturers, distributors, deal-
ers, and importers of firearms from
virtually all civil liability. The bill
would also require the dismissal of all
such “pending” lawsuits. The House
of Representatives passed the bill
(H.R. 1036) on April 9, 2003, and
the National Rifle Association and
gun industry are lobbying hard for its
passage in the Senate (S. 659).
President George W. Bush, Jr. and a
majority of Senators have endorsed
the bill, but some Democratic sena-
tors have proposed a filibuster to
block the legislation. 

News articles about the verdict in
Maxfield v. Bryco Arms are posted on
TLPJ’s web site, www.tlpj.org. ■

A

CA Jury Awards $50.9 Million to Paralyzed Boy in
Landmark Gun Safety Case
TLPJ Provided Strategic Assistance in Case that Resulted in Rare Verdict 
Against �Saturday Night Special� Junk Gun Maker

Brandon Maxfield was paralyzed when
a defective gun accidentally fired.
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Bryco made this J-38 semiautomatic
pistol, and millions of other junk guns
known as �Saturday Night Specials.�
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Here are the latest updates on other
Mandatory Arbitration Abuse
Prevention Project cases:

Arbitrator Bias (CT)
Hottle v. BDO Seidman
On February 19, 2003, the Connect-
icut Supreme Court granted review in
this case to determine if the Court of
Appeals properly enforced an arbitra-
tion clause in an employment dispute
involving an accounting firm, even
though the clause provided that the
panel of arbitrators to hear the dispute
would all be partners in the account-
ing firm. On May 12, 2003, TLPJ
filed an amicus brief urging the Con-
necticut Supreme Court to hold that
any arbitration clause providing that
the arbitrator will be a person or per-
sons with strong financial ties to one
party to the dispute is unenforceable.
TLPJ’s Paul Bland drafted the amicus
brief, along with co-counsel Daniel
Blinn of Danbury, Connecticut.

Class Actions (CA)
Discover Bank v. Superior Court of Los
Angeles County
A California court of appeal held that
a contract containing an arbitration
clause banning class actions, either in
arbitration or in court, could not be
found unconscionable under state
contract law because such a finding
was preempted by the Federal
Arbitration Act (FAA). TLPJ’s Paul
Bland, with assistance from Michael
Quirk and Kate Gordon, filed a peti-
tion for review with the California
Supreme Court on February 21,
2003, arguing that the appeals court’s
decision goes against the weight of
California law and basic principles of
conflict preemption. The Court grant-
ed review on April 9, 2003. TLPJ filed
its opening brief on May 9 and
Discover filed its response on June 9,
2003. TLPJ is currently drafting its
reply brief. Meanwhile, California
Attorney General Bill Lockyer has
requested depublication of the Court
of Appeal decision. TLPJ’s co-counsel

are Los Angeles attorneys Brian
Strange, Gretchen Carpenter, and
Barry Kramer. 

Class Actions (CA)
Tamayo v. Brainstorm
In this consumer deception case, a fed-
eral district court refused to enforce the
arbitration clause of a company that
sells computers to low income persons.
TLPJ, along with co-counsel Bryan
Kemnitzer of San Francisco and Eric
Wayne Wright of Los Gatos, California,
represents the consumers on appeal.
The plaintiffs argue that they are not
subject to binding arbitration because
(1) there was no agreement to submit
the plaintiffs’ claims to binding arbitra-
tion under the language of the con-
tract; (2) the arbitration clause is
unconscionable because it prohibits
class actions; and (3) the arbitration
clause is unconscionable because it
imposes prohibitive expenses upon the
consumers. Oral argument has been
scheduled for August 13, 2003. 

Class Actions (SC)
Green Tree Financial Corp. v. Bazzle
In this consolidated appeal of two
predatory mortgage lending cases, the
South Carolina Supreme Court
entered judgment confirming arbitra-
tion awards against the same defen-
dant totaling more than $20 million
to two classes of consumers. The
Court held that an arbitrator’s awards
of class-wide relief were permissible
after a state trial court had certified a
class for arbitration in one case and
the arbitrator had certified a class in
the second case. The U.S. Supreme
Court granted review and, on March
24, 2003, TLPJ filed an amicus brief
arguing that the Federal Arbitration
Act does not preempt state laws allow-
ing consumers to bring class actions in
arbitration. On June 23, 2003, the
U.S. Supreme Court vacated the state
court’s ruling and held that: (1) the
question of whether the arbitration
clauses would permit arbitration of
class claims was a question of state

contract law; and (2) an arbitrator, not
a court, should decide this contract
interpretation question.

Costs of Arbitration (MS)
Sanderson Farms, Inc. v. Gatlin
A poultry processing company termi-
nated a family farmer’s production
contract prematurely. When the
farmer brought claims against the
company in arbitration, he was billed
$11,000 in arbitration fees. The farmer
and his wife then sued the company,
claiming that it had defaulted under its
own arbitration agreement and that
the agreement was unconscionable.
After a trial court ruled for the farmer,
the Mississippi Supreme Court granted
defendant’s appeal on September 25,
2000. TLPJ’s Michael Quirk wrote the
plaintiffs’ brief on appeal, with assis-
tance from Paul Bland. TLPJ filed its
brief on July 3, 2001, and the case was
submitted for decision without oral
argument on November 7, 2001.
Since the case was submitted, both
parties have filed multiple supplemen-
tal authority letters with the Court.
TLPJ’s co-counsel are J. Dudley Butler
of Jackson, Mississippi and Larry E.
Abernathy III of Laurel, Mississippi.

Forum Selection and Costs (CA)
Nagrampa v. MailCoups, Inc.
A district court in California held that
an arbitration clause in a contract
between a one-woman franchisee and
a national franchisor was not uncon-
scionable, even though the clause
required arbitration in Massachusetts
and the arbitral forum required the
franchisee to pay over $7,000 simply
to defend herself against an action by
the franchisor. TLPJ is drafting an
appeal to the U.S. Court of Appeals
for the Ninth Circuit, where we will
argue that the forum selection and cost
provisions are unconscionable, and
that the arbitral panel – the American
Arbitration Association (AAA) – is
biased because it depends on repeat
contracts with the franchisor. TLPJ’s

Mandatory Arbitration Abuse Prevention News 

See MAAPP Updates, page 10
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he California Court of Appeal
ruled on May 29, 2003 that
Lloyd’s of London – the world’s

oldest and largest insurance exchange
– could not force a self-employed
plumbing contractor to arbitrate his
claims for bad faith denial of disability
benefits. TLPJ represented plaintiff
Antone Boghos on the appeal, suc-
cessfully arguing that ambiguities con-
cerning whether his disability policy
required arbitration must be resolved
in his favor and that the policy’s arbi-
tration clause was illegal in any event
for imposing high
costs that would
force him to aban-
don his claims.

“The Court’s
ruling is important
because it recog-
nizes both that
state contract law
protects con-
sumers against
unexpected arbi-
tration require-
ments and that an
insurance company
cannot saddle its policyholders with
enormous arbitration costs that would
effectively extinguish their claims,”
said TLPJ Staff Attorney Michael J.
Quirk, who argued the appeal in San
Jose, California on March 11, 2003.
“The Court was absolutely right to
prohibit Lloyd’s from closing the
courthouse doors to Mr. Boghos.”

Antone “Tony” Boghos owned a
plumbing business in Milpitas,
California. In 1998, he took out a
long term disability insurance policy
that was underwritten by Lloyd’s of
London. The policy guaranteed
Boghos a monthly payment benefit
if he suffered injuries that rendered
him unable to work. The policy

specified that if the policyholder
contested the denial of benefits,
then the insurer would “submit to
the jurisdiction of a court of com-
petent jurisdiction.”

In May 2000, Boghos suffered a
traumatic blow to the back of his
head and neck, knocking him
unconscious. As a result of the
injuries he sustained, Boghos suffers
vertigo and headaches, loss of con-
centration and diminished physical
strength, leaving him unable to per-
form his work duties. Nevertheless, in

December 2000,
Lloyd’s discontin-
ued Boghos’ dis-
ability benefits.

Boghos filed
suit in Novem-
ber 2001 in the
Superior Court
of California,
Santa Clara
County, stating
claims for bad
faith denial of
insurance, breach
of contract and

implied covenant of good faith and
fair dealing, and intentional infliction
of emotional distress. Lloyd’s respond-
ed by moving to compel arbitration of
all claims. Boghos successfully opposed
the motion, arguing that Lloyd’s had
consented to litigate these claims in
court and that the arbitration clause
was unconscionable in part because it
would impose prohibitive costs on 
the plaintiff.

The American Arbitration
Association’s (AAA’s) Commercial
Arbitration Rules selected by Lloyd’s
would have required Boghos to pay
enormous arbitration-related costs,
including half of AAA’s $11,000 case
filing and servicing fees, $150 to $250

per day in hearing fees, travel costs to
and from Los Angeles, and half of the
arbitrators’ fees of $350 to $500 per
hour for up to seven hearing days before
an arbitrator or three-arbitrator panel. 

“Lloyd’s tried to force Mr. Boghos
to pay thousands of dollars to arbitrate
his claims for bad faith denial of dis-
ability coverage,” said plaintiff’s lead
counsel Robert H. Bohn, Sr. of Bohn
& Bohn in San Jose. “The Court’s rul-
ing sends a strong message to insurance
companies that this abuse of the arbi-
tration device will not be tolerated.”

TLPJ teamed up with Bohn to rep-
resent Boghos when Lloyd’s appealed.
TLPJ successfully argued that the dis-
ability insurance policy did not require
arbitration because it plainly stated
that Boghos could go to court if
Lloyd’s denied him benefits. TLPJ also
prevailed on the argument that the
arbitration clause would be illegal
because the exceedingly high costs of
arbitration would force Boghos to for-
feit his bad faith tort claims altogether.

In addition to Quirk and Bohn,
the plaintiff ’s legal team includes
TLPJ Staff Attorney F. Paul Bland, Jr.
and TLPJ’s Power-Cotchett Fellow,
Kerry-Ann Powell. TLPJ’s brief and
the Court of Appeal ruling in Boghos
v. Lloyd’s of London are posted on
TLPJ’s web site, www.tlpj.org. ■

TLPJ Wins Decisive Victory for Disabled California
Business Owner Against Lloyd�s of London 
CA Appeals Court Rules that Policyholder Cannot Be Forced to Arbitrate Under
Ambiguous Contract with Illegal Cost Provisions

T

Headquarters of Lloyd�s of London,
the world�s oldest and largest insur-
ance exchange.
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any demonstration of a legitimate
need for secrecy, and sent the case
back to the trial court to decide
whether a compelling interest exists to
justify sealing evidence of State Farm’s
misconduct. 

“You can’t have corporate account-
ability if you have unnecessary court
secrecy,” said TLPJ co-counsel
Kathryn H. Clarke of Portland,
Oregon, who argued the appeal
before the Ninth Circuit on March 6,
2002. “This decision affirms the
principle that court records are pre-
sumed to be public records. The
Ninth Circuit has made clear that,
unless there is a compelling need for
secrecy, the public has a right to
know what’s happening in our courts.
State Farm never even came close to
showing why the public should be
kept in the dark.”

Debbie Foltz filed the consumer
fraud suit against State Farm in fed-
eral district court in Portland in
1994. She charged that State Farm
conspired with another company to
conduct a phony medical review of
her file in order to defraud her of
medical coverage under her auto pol-
icy. After four years of litigation, the
parties reached a secret settlement
and asked the court to seal virtually
the entire record. The court agreed
to back-seal the record, and the
entire case – including the docket
sheet – was erased from the court’s
computer system. 

Following the settlement, the court
also permitted State Farm to remove
the case files from the courthouse. As
a result, it was impossible for the pub-
lic to determine that the case existed,
much less view the record.

TLPJ intervened in 1999 on behalf
of several public interest groups and
asked the court to restore and open
the case file. TLPJ filed the motion to
unseal on behalf of three consumer
advocacy groups: Consumer Action, a
nonprofit organization dedicated to
advocacy and lobbying on behalf of

consumers and individuals against
corporate financial, insurance, and
telecommunications institutions; the
Insurance Company Accountability
Network of Texas Watch, which seeks
to eliminate abusive and unfair prac-
tices within the insurance industry;
and United Policyholders, a nonprofit
organization dedicated to educating
the public on insurance issues and
consumer rights, and to assisting poli-
cyholders in securing prompt and fair
insurance settlements.

On December 14, 1999, TLPJ
won a partial victory on its motion to
unseal the federal court file in Foltz.
The court ordered the file returned to
the courthouse and also restored the
docket sheet to the court’s record-
keeping system, but said it would
continue to bar access to materials
filed under seal pursuant to protective
orders entered earlier in the case.
TLPJ’s cooperating counsel and
clients reviewed the unsealed materials
and decided to seek public access to
the court records that remain sealed.
At that time, another group of liti-
gants who had separate lawsuits
against State Farm also intervened in
the case to challenge the sealing
orders. The district court ultimately
denied further access to the evidence,
holding that the parties’ agreement
that the documents should remain
secret justified the sealing orders. Both
sets of intervenors then appealed to
the Ninth Circuit.

The Court of Appeals ruled that
the discovery materials in the case
were improperly sealed because there
had never been any showing of “good
cause” for secrecy, as Federal Rule of
Civil Procedure 26(c) requires.
Instead, the parties had simply agreed
that the documents could remain
secret. The Court ruled that, on
remand, “the district court must
require State Farm to make an actual
showing of good cause for [the docu-
ments’] continuing protection.” 

The Court also ruled that the court
records in the case had been improper-
ly sealed. In so doing, it reaffirmed the
“strong presumption in favor of access

to court
records.” The
“presump-
tion,” the
Court wrote,
applies to all
sealed court
records filed
with pretrial
motions
intended to
dispose of
the case,
and may
only be overcome by a showing of
“compelling reasons” for secrecy. The
Court ultimately ruled that State
Farm’s reliance on an agreed-upon
protective order did not constitute a
“compelling reason” for the sealing of
court records, and sent the case back
to the trial court to determine whether
State Farm could overcome the strong
presumption in favor of public access.

“This is truly a thrilling victory
for the public interest, because it
shows that the courts belong to the
people,” said TLPJ co-counsel
Matthew Whitman of Meyer &
Wyse LLP in Portland, who worked
with Clarke on the appeal. “The
court’s sealing orders prevented the
public from viewing evidence that
may show State Farm was cheating
its policyholders. State Farm’s cus-
tomers and the public have a right to
know exactly what the courts are
doing so they can hold the company
fully accountable. Under the Ninth
Circuit’s ruling, State Farm will be
hard pressed to justify keeping this
information secret.”

TLPJ’s challenge in Foltz is part of
Project ACCESS, TLPJ’s nationwide
campaign against court secrecy that
helps victims oppose unduly restric-
tive protective orders, intervenes in
specific cases to fight for the public’s
right to know, and educates the courts
and the public about the problems
posed by litigation in secret. TLPJ’s
legal team in State Farm v. Foltz also
includes TLPJ’s Leslie A. Brueckner.
TLPJ’s key legal briefs in Foltz are
posted on its website, www.tlpj.org. ■

Kathryn H. Clarke

Court Secrecy
continued from page 1.
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LPJ and the Center for Auto
Safety (the Center) are seeking
public access to key court records

concerning the dangers of Goodyear
Load Range E (LRE) tires. LRE tires are
used on Sport Utility Vehicles (SUVs),
as well as light trucks and ambulances.
Goodyear has asked the Cook County
Circuit Court in Chicago to change the
public record in Northern Trust v.
Goodyear Tire & Rubber Company by
physically removing key documents
from the courthouse and returning
them to the company.

“This is a prime example of corpora-
tions shirking responsibility for their
actions. Goodyear should not be permit-
ted to hide the dangers of its tires from
the public by erasing information about
tire safety problems from the courthouse
files,” said TLPJ Staff Attorney Rebecca
E. Epstein, who filed a motion on behalf
of the Center to preserve and unseal the
secret court records. “The public has a
right to know about potential dangers to
its health and safety and to see files that
contain this information.”

TLPJ represents the Center, a nation-
al consumer group founded in 1970
that works to improve motor vehicle
safety, fuel economy, and quality. “There
is a clear pattern of serious accidents on
Goodyear’s Load Range E tires,” said
Clarence M. Ditlow, Executive Director

of the Center. “Many people have been
killed or seriously injured when their
Load Range E tire treads separated. We
call on Goodyear to stop the stonewalling,
release the secret documents, and recall
the tires.”

TLPJ filed a motion on behalf of
the Center in Cook County Circuit
Court on June 4, 2003 to block
Goodyear’s request to remove the
sealed court files and to make those
records public. The underlying case
involves Goodyear LRE tires that
were mounted on a van that a family
rented in Chicago from Budget Rent
A Car. The family was driving on an
interstate in February 1998 when the
LRE tire tread separated, causing the
vehicle to spin out of control and
overturn, killing the driver. The thir-
teen remaining occupants, which
included seven children, sustained
severe and permanent injuries. One
girl sustained injuries to her left arm
that resulted in a partial amputation. 

In the course of the lawsuit,
Goodyear designated key information
about the tires as “confidential” –
although the plaintiffs claim that
there is no legitimate reason to keep
the information from the public. On
May 7, 2003, when the parties were
on the verge of settlement, Goodyear
filed a motion requesting the immedi-

ate return of
all court
records that
Goodyear
had rubber-
stamped as
confidential.
Goodyear
provided 
virtually no
legal grounds
on which to
base this
request.
TLPJ argues that the information
should be kept in the courthouse and
unsealed, especially in light of the
public interest in the materials. 

In addition to Epstein, TLPJ’s legal
team in Northern Trust includes Joseph
A. Power, Jr. and Devon Bruce of
Chicago’s Power, Rogers & Smith, P.C. 

TLPJ’s challenge in Northern Trust is
part of Project ACCESS, TLPJ’s 14-year
nationwide campaign against unneces-
sary court secrecy. Through Project
ACCESS, TLPJ helps victims oppose
unduly restrictive protective orders,
intervenes in specific cases to fight for
the public’s right to know, and educates
the courts and the public about the
problems posed by litigation in secret.
TLPJ’s key briefs in Northern Trust are
posted online at www.tlpj.org. ■

T

TLPJ and Auto Safety Group Seek to Preserve and
Unseal Records in Goodyear Tire Safety Case
IL Court Asked to Prevent Goodyear From Destroying Potentially Damaging 
Court Records Concerning Tread Separation Accidents

Rebecca E. Epstein
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TLPJ Seeks Goodyear Documents in NJ Rollover Case
n a related Project ACCESS case,
Frankl v. Goodyear Tire and Rubber
Co., TLPJ seeks to unseal discovery

documents that reveal information
about tread separation problems on
Goodyear tires. The tires have been
linked to over 85 crashes leading to 18
deaths and 158 injuries. The trial court
granted TLPJ’s motion to intervene in

Frankl on December 18, 2001, and
partially granted our motion to unseal
discovery documents on July 10, 2002.
Goodyear appealed the portion of the
order that unseals documents it claims
contain trade secrets; TLPJ has filed a
cross-appeal challenging the portion of
the order that keeps “self-critical analy-
ses” secret. Briefing is complete and we

await the scheduling of oral argument.
TLPJ’s Rebecca Epstein and Arthur
Bryant represent the intervenor – the
Center for Auto Safety – along with
Chris Placitella and Robert Haefele 
of Trenton, NJ, and Tab Turner of
North Little Rock, AR. TLPJ’s key
briefs in Frankl are posted online at
www.tlpj.org. ■
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On June 9, 2003, an equally divid-
ed Supreme Court affirmed the lower
court’s ruling in a per curiam opinion
by a vote of 4-4. Justice John Paul
Stevens recused himself from consider-
ing and deciding the case.

“The Supreme Court’s Stephenson
decision preserves an important victo-
ry in the fight against abusive class
action settlements,” said Brent M.
Rosenthal of Baron & Budd in Dallas,
the primary author of TLPJ’s amicus
brief. “Manufacturers simply cannot
use class actions to block ‘future’ per-
sonal injury victims from obtaining
access to justice.”

The Supreme Court’s opinion in
Stephenson is the latest chapter in the

saga of victims’
attempts to obtain
recovery for
injuries associated
with exposure to
Agent Orange. In
1984, U.S. District
Court Judge Jack
B. Weinstein of the
Eastern District of
New York approved
a global class
action settlement
of all present and
future Agent
Orange victims’
claims. The settle-
ment provided
nominal recoveries regardless of causa-
tion for all exposed veterans before the
age of 60. But it cut off all compensa-

tion for class members
after 1994.

Stephenson contract-
ed Agent-Orange-related
illnesses in the late
1990s, long after the
Agent Orange settle-
ment fund had run dry.
He filed a lawsuit
against the chemical
manufacturers seeking
recovery for his injuries,
but Judge Weinstein
ruled that he was bound
by the 1984 settlement. 

In a unanimous deci-
sion, the Second Circuit
reversed. The court held
that the settlement’s fail-
ure to provide any
recovery for class mem-
bers whose injuries
occurred after 1994
revealed a fatal conflict
between victims like
Stephenson and the class
representatives. In light
of this conflict, the court
concluded that
Stephenson and victims
like him had not
received adequate repre-
sentation in the class
action and could not be

bound by the settlement. TLPJ had
filed an amicus brief urging the Second
Circuit to rule as it did. 

Agent Orange is the code name for
an herbicide sprayed by the U.S. Air
Force (USAF) over more than 6,000
square miles of South Vietnam’s rice
paddies, riverbanks, roadsides, and jun-
gles in the 1960s and 1970s. The USAF
sprayed some 18 million gallons over
about 3.6 million acres – an area about
the size of the State of Connecticut – to
destroy crops and defoliate hiding places
used by opposing Viet Cong forces. A
C-123 aircraft known as a Provider
could spray 11,000 pounds of the
plant-killing compound over 300 acres
in four minutes. 

Agent Orange contains dioxin, a
poisonous chemical that is considered
one of the world’s most toxic sub-
stances. Dioxin has been linked to
dozens of diseases, including diabetes,
birth defects, and various forms of can-
cer, some of which take years to
become evident.

TLPJ’s amicus briefs in Stephenson –
available at www.tlpj.org – were filed as
part of its Class Action Abuse
Prevention Project, a nationwide cam-
paign dedicated to monitoring, expos-
ing, and fighting class action abuse
nationwide. In addition to Rosenthal,
TLPJ’s legal team included Steve
Baughman Jensen of Baron & Budd
and TLPJ’s Leslie A. Brueckner and
Arthur H. Bryant. ■

Agent Orange
continued from page 1.

Gerson H. Smoger Brent M. Rosenthal

South Vietnamese jungle before it was sprayed with
Agent Orange.

After being sprayed with the toxic defoliant, once
lush jungles lay bare.
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TLPJ Objects to Outrageous Terms of Proposed
Class Action Settlement with Bell Atlantic-Maryland
Proposed Deal Would Pay $13 Million to Class Counsel But Little or Nothing 
to Millions of Consumer Class Members 

LPJ and a team of Maryland
lawyers have filed objections on
behalf of twelve consumers against

a proposed class action settlement of
their claims against Bell Atlantic-
Maryland, Inc. (Bell Atlantic). TLPJ’s
objections allege that the proposed settle-
ment is an abuse of the class action
device and is unfair to class members
because almost all of the money that Bell
Atlantic must pay would go to the settle-
ment’s proposed award of up to $13
million in attorneys’ fees.

“Class action settlements must pro-
vide real benefits for class members,
not just for the attorneys who purport
to represent them,” said TLPJ Staff
Attorney Michael J. Quirk, who wrote
the objections and argued the case for
the objecting class members. “The
proposed Bell Atlantic settlement is a
poster child for class action abuse.”

Dotson v. Bell Atlantic-Maryland,
Inc., currently pending in the Circuit
Court for Prince George’s County,
Maryland, was filed on behalf of
approximately 2 million current and
former Bell Atlantic telephone service
customers who allege that they were
charged unlawfully excessive late fees on
their telephone bills between 1996 and
1999. Although the parties have repre-
sented that the class members’ damages
claims are worth up to $50 million, the
proposed settlement does not guarantee
any payment of relief to the class and is
expected to require Bell Atlantic to pay
less than $1 million in total relief.

Under the terms of the proposed
settlement, Bell Atlantic would be
obligated to pay only those class
members who submit to a claims
process for what are mostly nominal
sums. The settlement would require
class members to fill out and submit a
proof of claim form in order to obtain
$6. To obtain any more than $6, class

members must submit both a proof
of claim form and proof of payment
of their actual late fees between 1996
and 1999 to recover 60% of those late
fees. The settlement also provides that
Bell Atlantic will pay a fee award of
up to $13 million to class counsel,
attorneys John Beins, Seth Goldberg,
and Paul Gleiberman of Beins,
Goldberg and Gleiberman in Wash-
ington, D.C., and Connie Kratovil
Lavelle of Kratovil & Kratovil in
Stevensville, Maryland.

TLPJ filed its objections on April
11, 2003 and presented its arguments
at a fairness hearing on May 5, 2003.
During the hearing, TLPJ charged
that the proposed settlement was a
stark illustration of the kind of class
action settlement that offers little
relief to the class while providing con-
siderable economic benefits to the
lawyers and the corporate defendant. 

First, TLPJ argued that the class
relief was woefully inadequate because
very few class members would submit
claims for payment under the settle-
ment’s claims process. As a result, the
actual class recovery would be
dwarfed by the $13 million fee award
for class counsel. Likewise, TLPJ
argued that the proposed $13 million
award of attorneys’ fees was grossly
excessive in light of the far smaller
value of the relief that the class would
recover. TLPJ further argued that the
class notice was deficient for failing to
disclose the value of class counsel’s fee
award and for failing to adequately
apprise class members who are former
Bell Atlantic customers. Finally, TLPJ
charged that class counsel did not
adequately represent the class when
they agreed to these settlement terms.

“The parties’ settlement proposal
would let Bell Atlantic off the hook in
exchange for an enormous fee to class

counsel and no
relief to almost
all of the class
members,” said
Kieron F. Quinn
of Quinn,
Gordon & Wolf
in Baltimore,
who is lead
counsel for
TLPJ’s legal
team represent-
ing the objecting
class members.
“The court should not sign off on this
outrageous class action settlement.”

In support of their arguments, the
objecting class members have moved
to intervene in the case and to take
discovery against the settling parties.
The discovery seeks to establish the
feasibility of providing direct pay-
ments of relief to class members and
to determine the actual rate of
redemption under the proposed set-
tlement’s claims process. Both the
class plaintiffs and Bell Atlantic have
opposed these motions and have
refused to disclose the redemption
rate and the actual value of the relief
that class members would recover
under the settlement.

TLPJ’s objections to the settlement
in Dotson v. Bell Atlantic-Maryland, Inc. –
available at www.tlpj.org – were filed as
part of its Class Action Abuse Prevention
Project, a nationwide campaign dedicat-
ed to monitoring, exposing, and fight-
ing class action abuse. In addition to
Quirk and Quinn, TLPJ’s legal team
includes TLPJ Staff Attorney F. Paul
Bland, Jr., Richard S. Gordon of
Quinn, Gordon & Wolf in Baltimore,
Philip S. Friedman of Friedman Law
Offices in Washington, D.C., and Philip
O. Foard of Foard, Gisriel, O’Brien &
Ward in Towson, Maryland. ■
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opening brief is due on July 15, 2003.
TLPJ’s co-counsel is the Law Firm of
Sanford M. Cipinko in San Francisco. 

Illegal Contracts (FL)
Cardegna v. Buckeye Check Cashing
Consumers have alleged that a pay day
lender charging interest rates of 350%
has violated Florida’s usury laws. The
trial court denied the pay day lender’s
motion to compel arbitration, in part
because it ruled that the entire contract
is illegal under Florida law. On July 24,
2002, the Fourth District Court of
Appeals reversed, compelling arbitration.
On April 25, 2003, the Florida Supreme
Court accepted the case. The plaintiffs
filed their opening brief on June 6,
2003. TLPJ’s Paul Bland and co-counsel
Clayton Yates of Fort Pierce, Florida,
Christopher Casper of Tampa, Florida,
and Richard Fisher of Cleveland,
Tennessee wrote the plaintiffs’ opening
brief, with input from TLPJ’s Michael
Quirk and Kate Gordon.

Long Distance Phone Service (CA)
Ting v. AT&T
After a class action trial on behalf of
seven million California residents in
November 2001, a federal court in San
Francisco held that AT&T’s mandatory
arbitration clause was unconscionable
and unenforceable because it not only
forced customers to arbitrate significant
claims, but also (1) banned class
actions; (2) sharply limited the damages
that customers could receive for any
claims they might have; (3) incorporat-
ed overly broad secrecy; and (4)
imposed significant costs of arbitration
on consumers that would deter them
from vindicating their rights. The U.S.
Court of Appeals for the Ninth Circuit
affirmed the district court in relevant
part in a decision issued on February
11, 2003, holding that AT&T’s arbitra-
tion clause was unconscionable under
California contract law and that state
contract law was not preempted either
by the Federal Arbitration Act or the
Federal Communications Act. On

April 15, 2003, AT&T filed a petition
for certiorari with the U.S. Supreme
Court. TLPJ filed the plaintiffs’ brief in
opposition to AT&T’s petition on May
30, 2003. The petition is currently
pending before the Supreme Court.
TLPJ’s Paul Bland and James
Sturdevant of San Francisco are co-lead
counsel. Karen Hindin of The
Sturdevant Law Firm and Michael
Quirk, Khalid Elhassan, and Kate
Gordon of TLPJ have provided signifi-
cant assistance on the case.

Magnuson-Moss Warranty Act (MI)
Abela v. General Motors Corp.
A Michigan GM employee and con-
sumer sued for a declaration that GM’s
arbitration clause violates the
Magnuson-Moss Warranty Act and the
Michigan Lemon Law. The trial court
granted partial summary judgment for
the plaintiff, finding that GM’s arbitra-
tion clause violated those statutes. GM
attempted two interlocutory appeals,
but the Michigan Court of Appeals
refused to hear either of them. Shortly
before the hearing on summary judg-
ment, GM revised its arbitration clause
to eliminate several provisions that the
plaintiff had challenged, and GM has
promised not to reinstate these provi-
sions for five years. The only issue
remaining for the Court of Appeals is
the legality of the revised clause under
the Magnuson-Moss Warranty Act and
the Michigan Lemon Law. TLPJ is
appellate counsel for the plaintiff.
TLPJ’s Michael Quirk wrote the brief
opposing GM’s appeal with assistance
from Paul Bland, who argued the case
on June 11, 2003. TLPJ’s co-counsel
are E. Powell Miller of Troy, Michigan,
and Christopher M. Lovasz and Mark
Romano of Consumer Legal Services
in Garden City, Michigan.

Non-Mutual and Remedy-Limiting
Arbitration Requirement (WI)
Eastman v. Conseco Finance Servicing Corp.
Borrowers filed a putative class action
against a sub-prime mortgage lender
challenging some of its fees as unlawful
under the Wisconsin Consumer Act.
The lender moved to compel arbitra-

tion. The Wisconsin state trial court
refused to compel arbitration, holding
that the lender’s arbitration clause was
unconscionable because it required
borrowers to take their claims to arbi-
tration but imposed no such require-
ment on the lender. TLPJ represents
the plaintiffs on the lender’s appeal of
this order. On May 29, 2002, the
Wisconsin Court of Appeals certified
the appeal to the Wisconsin Supreme
Court to determine whether the one-
sided consumer arbitration clause is
unconscionable and whether the plain-
tiffs would be able to maintain a class
action and obtain punitive damages
and injunctive relief in arbitration. The
Wisconsin Supreme Court accepted
the certification on September 27,
2002. TLPJ’s Michael Quirk wrote the
plaintiffs’ brief to the Wisconsin
Supreme Court with assistance from
Kate Gordon, Paul Bland, and Leslie
Brueckner. The Wisconsin Attorney
General’s Office, the Legal Aid Society
of Milwaukee, the Center for Public
Representation, and groups of profes-
sors from the University of Wisconsin
and Marquette University Law Schools
have filed amicus briefs in support of
the plaintiffs. The week before the case
was scheduled for oral argument, the
court stayed the case due to the defen-
dant’s bankruptcy filing. The bank-
ruptcy stay remains in effect.

Public Injunctions (CA)
Cruz v. Pacificare
On February 13, 2002, TLPJ filed an
amicus brief urging the California
Supreme Court to hold that (a) claims
for a public injunction under California’s
Unfair Practices Act may not be forced
into pre-dispute binding arbitration; and
(b) that claims for restitution under that
statute may not be forced into arbitra-
tion. Sharon Arkin of Newport Beach,
California, drafted the brief, with input
from Paul Bland and Michael Quirk of
TLPJ and Jim Sturdevant of San
Francisco. On April 24, 2003, the Court
issued a decision agreeing with TLPJ’s
position on the first point, but holding
that claims for restitution are subject to
mandatory arbitration agreements. ■

MAAPP Updates
continued from page 4.



long-awaited draft Environ-
mental Impact Statement
(EIS) assessing the environ-

mental and social impacts of moun-
taintop removal coal mining shows
that the harm
caused by
this practice
is far more
pervasive
and perma-
nent than
previously
believed. Yet
the draft
EIS – released
on March
29, 2003 by
the Bush
administra-
tion – fails
to conclude
that moun-
taintop removal mining should be cur-
tailed. Instead, the administration pro-
poses an easing of existing environ-
mental restrictions on this damaging
mining method and procedural fixes
to speed up permit processing.

Mountaintop removal mining is a
form of strip mining in which coal
companies blast hundreds of feet off
the tops of mountain peaks and push
millions of tons of mining waste rub-
ble into surrounding valleys, burying
miles and miles of streams. In 1998,
TLPJ sued federal agencies to limit this
practice. In a settlement agreement
with TLPJ, the United States agreed to
prepare an EIS to analyze how to
reduce the environmental impacts of
this practice and to set interim limits
on valley fill sizes. Five years and $8.5
million later, the draft EIS has now
been issued for public comment. 

“The draft EIS shows that TLPJ’s
mining litigation has slowed the pace
of mountain and stream destruction,”
said TLPJ Environmental Enforcement

Project Director Jim Hecker. “Yet 
the draft EIS makes no commitment
to retain the only existing limit on
valley fill size – the 250 acre limit that
has been in place for five years – and

proposes 
to weaken
the buffer
zone rule
that is the
strongest
limit on
stream fill-
ing. This
document
breaks the
federal gov-
ernment’s
promise 
in 1998 
to reduce 
environ-
mental

harm caused by valley fills.”
“The EIS studies confirmed the

obvious fact that blowing up moun-
tains and burying streams has enor-
mous and irreversible environmental
consequences,” said Joan Mulhern,
Earthjustice’s Senior Legislative
Counsel. “It is astonishing, even for
the Bush administration, that their
response to this information is to
further weaken the environmental
limits on mountaintop removal
mining.” 

“The administration is snugly in
the pocket of the coal industry,” said
Mulhern. “There is no other way to
explain why the administration’s poli-
cy recommendations are completely
at odds with the scientific studies.”

For example, the studies show that: 
• Over 1,200 miles of Appalachian

streams have already been eliminat-
ed or impacted by valley fills, and
at current rates another 1,200
miles will be impacted over the
next ten years;

• Past, present and future mining
will eliminate over 1.4 million
acres (equal to 2,200 square miles
or 11.5%) of Appalachian forests
that have the highest regional con-
centration of aquatic biological
diversity in the country; and

• Valley fills are strongly associated
with excessive downstream concen-
trations of selenium, a highly toxic
metal that bioaccumulates in aquatic
habitats. 
The draft EIS rejects any considera-

tion of limits on the size of valley fills,
but underlying economic studies show
that even with such limits: 
• there would still be adequate coal

to supply the nation’s energy needs; 
• the price of electricity would not

significantly increase; and 
• the price of coal would increase by

only about two dollars per ton, an
amount which is eclipsed by the
volatility of the market (the price of
coal has varied from $17 to $40 per
ton over the past two years). 
In all, the federal government fund-

ed more than 30 studies as part of the
draft EIS process. Yet instead of acting
on the findings contained in those
studies, the Bush administration is
advocating more studies, and a speed-
up in the process of approving and
overseeing mountaintop removal min-
ing – changes that will not help the
ecosystems and local communities
harmed by this type of mining. The
draft EIS admits that the three alterna-
tives it analyzes “are based on process
differences and not directly on meas-
ures that restrict the area of mining.”

“It’s no shock that the science says
mountaintop removal devastates the
environment,” said Sara Zdeb,
Legislative Director at Friends of the
Earth. “It’s even less surprising that
the Bush administration’s solution is
to further loosen environmental
restrictions on Big Coal.” ■

Mountaintop Removal Mining Leads to Substantial 
and Irreversible Harm, Federal Studies Show 
Bush Administration Proposes to Weaken Environmental Protections

A

TLPJ�s Jim Hecker examines studies on environ-
mental damage caused by mountaintop mining.
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Recent developments in other TLPJ
cases are summarized below.

Lead Paint (NY)
N.Y. City v. Lead Industries Ass’n

This case seeks reimbursement
from the lead
industry for the cost
of removing lead
paint from some of
the city’s public
housing. Discovery
is ongoing. TLPJ’s
Arthur Bryant is “of counsel.”

Credit Cardholders’ Rights (MD)
Wells v. Chevy Chase Bank

This consumer class action seeks
damages for Chevy Chase Bank’s
breach of its promise to credit cardhold-
ers that their annual percentage rates
would “never” exceed 24%. After TLPJ
defeated Chevy Chase’s attempt to force
the case into mandatory arbitration, the
trial court dismissed the suit as pre-
empted by the federal Home Owners
Loan Act and its implementing regula-
tions. The Court of Appeals granted
certiorari and heard oral argument on
November 7, 2002. We await a deci-
sion. John T. Ward of Baltimore and
Michael Malakoff of Pittsburgh are
TLPJ cooperating counsel. TLPJ’s Paul
Bland, Leslie Brueckner, and Michael
Quirk are co-counsel.

Gun Safety and Accountability (PA)
Ryan v. Koehler International, Inc.

This products liability lawsuit alleges
that Smith & Wesson defectively designed
and failed to child-proof a nine-mil-
limeter semi-automatic handgun. The
suit seeks damages for an eight-year-old
boy who was accidentally shot in the
face by another boy playing with a gun
he thought was unloaded. Fact discov-
ery is nearly complete. The plaintiffs are
represented by co-lead counsel Robert
L. Pottroff and Jay Heidrick of

Manhattan, KS, and Robert J. Mongeluzzi
of Philadelphia; co-counsel Stephen W.
Brown of Pratt, KS; and TLPJ’s Arthur
Bryant and Victoria Ni.

HMO Accountability (CA)
Timmis v. Kaiser Permanente

This lawsuit seeks to enjoin Kaiser
Permanente, California’s largest HMO,
from forcing its members to accept and
manually split prescription pills that are
twice the members’ prescribed doses.
The suit charges that Kaiser’s policy
endangers the health of patients, who
receive uneven medication doses, solely
to improve Kaiser’s bottom line. In
April 2003, the trial court granted
Kaiser’s motion for summary judgment
on grounds of judicial abstention. The
plaintiffs have appealed. The plaintiffs
are represented by lead counsel Mark P.
Robinson, Jr. and Sharon J. Arkin of
Newport Beach, CA; co-counsel
Thomas R. Grande of Honolulu; and
TLPJ’s Arthur Bryant and Victoria Ni.

HMO Double-Billing (MD)
Riemer v. Columbia Medical Plan,
Harvey v. Kaiser Foundation Health
Plan of the Mid-Atlantic States, Singh v.
Prudential Health Care, and several
similar cases

These class actions seek damages
from HMOs for double-billing their
members by collecting subrogation in
violation of the Maryland HMO Act.
In Riemer, Maryland’s high court held
in March 2000 that
HMOs were not
permitted to collect
subrogation under
the Act. Maryland’s
legislature then
largely overturned
Reimer, with the new Act being retroac-
tive for 24 years. TLPJ and its co-coun-
sel challenged the retroactive portion of
the new Act and, in Harvey, Maryland’s
high court held in August 2002 that
the retroactive provisions of the law vio-
lated Maryland’s state constitution. In
Singh, the U.S. Court of Appeals for
the Fourth Circuit is considering
whether the Employee Retirement
Income Security Act (ERISA) preempts

the Maryland HMO Act for all mem-
bers of private employer-sponsored
health plans. In Riemer, the U.S.
District Court for Maryland had earlier
dismissed the claims of members of
such plans as preempted by ERISA, but
the Fourth Circuit reversed and
remanded for further factual develop-
ment. Columbia Medical Plan then
stipulated that the case should be han-
dled in state court. In Riemer, the state
trial court granted plaintiffs’ motion for
class certification on February 25,
2003, and granted the plaintiffs’
motion for partial summary judgment
on liability on May 27, 2003. In
Balthrop v. Kaiser, the state trial court
granted plaintiffs’ motion for class certi-
fication on April 29, 2003, and is con-
sidering the plaintiffs’ motion for partial
summary judgment. TLPJ’s legal team
in these cases includes Kieron Quinn
and Marty Wolf of Baltimore; Robert K.
Jenner of Silver Spring, MD; and
TLPJ’s Paul Bland.

Insurance Company Fraud (IL)
State Farm v. Avery

In this case, a jury found that State
Farm had breached its contract with its
customers and violated the state’s decep-
tive practices statute by using replace-
ment parts to repair damaged vehicles
that were not as good as the parts origi-
nally installed by the manufacturer. The
case is on appeal in the Illinois Supreme
Court, where the principal issue is
whether the lower court properly certi-
fied the case as a class action. TLPJ’s
Paul Bland filed an amicus brief arguing
that it is proper and legal to bring a
nationwide class action in state court
and to apply the laws of that state, when
the defendant is based in that state and
conducted illegal activities there. The
case was argued on May 13, 2003, and
the parties await a decision.

Lap/Shoulder Harnesses (MA)
Heinricher v. Volvo Corp.

TLPJ is handling the appeal of a rul-
ing that common-law claims that a
1990 Volvo Sedan was defective because
its rear-center seat was equipped with a
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two-point lap belt, instead of a three-
point lap/shoulder harness, are pre-
empted by a federal regulation that gave
car manufacturers a choice between
installing lap belts or lap/shoulder har-
nesses in that seating position. The
decision is on appeal to the
Massachusetts intermediate appellate
court. Oral argument has not yet been
scheduled. TLPJ’s Leslie Brueckner is
handling the appeal, with assistance
from Michael Quirk. William B. Doyle
and Deborah Santello of Boston are
trial counsel.

Clean Water Act (WV)
Kentuckians For The Commonwealth v.
Rivenburgh

This case challenges the U.S. Army
Corps of Engineers’ decision to grant a
nationwide permit under the Clean
Water Act to a surface mining opera-
tion in Kentucky that proposes to fill
six miles of streams with mining waste.
In May 2002, the district court ruled
that the Corps had no authority to
approve permits to dump waste in
streams. The U.S.
Court of Appeals
for the Fourth
Circuit reversed in
January 2003, but
other claims in the
case are pending.
Joe Lovett of Lewisburg, WV, Joe
Childers of Lexington, KY, and TLPJ’s
Jim Hecker are co-counsel.

Coal Mine Bonding (WV)
West Virginia Highlands Conservancy 
v. Norton

This suit against federal and state
officials challenges the adequacy of
West Virginia’s bonding system for sur-
face coal mines under the federal
Surface Mining Act. The court has
found that the federal officials violated
their duty to require the state to correct
serious defects in the bonding system.
In January 2003, the court declined to

set aside federal approval of the state’s
plan to correct these defects, but
retained jurisdiction to make sure the
plan is implemented. Joe Lovett of
Lewisburg, WV, Pat McGinley and
Suzanne Weise of Morgantown, WV,
and TLPJ’s Jim Hecker are co-counsel.

Steel Mill Pollution (KY)
Ellis v. Gallatin Steel Co.

Four Kentucky residents have filed
citizen suits against a steel mill in
Kentucky to stop dust emissions from
its melt shop and against a nearby slag
dumping and processing area. After a
bench trial, the court enjoined further
illegal emissions, appointed a special
master to monitor compliance, and
awarded compensatory and punitive
damages. Both sides have appealed. The
special master plans to install continu-
ous video monitoring equipment to
ensure compliance. Jeffrey Sanders and
Robert Sanders of Covington,
Kentucky, Jon Conte of Cincinnati,
and TLPJ’s Jim Hecker are co-counsel. 

Water Pollution (PR)
In Re: Corralations, Inc. and Centro de
Accion Ambiental, Inc.
In Re: Aquadilla Regional Wastewater
Treatment Plant

Puerto Rico environmental groups
filed these two appeals with the U.S.
EPA’s Environmental Appeals Board
challenging two EPA decisions to waive
Clean Water Act treatment requirements
and allow two Puerto Rican municipal
treatment plants to discharge partially
treated sewage into the ocean. Cindy
Gines of Mayaguez, Puerto Rico and
TLPJ’s Jim Hecker are co-counsel.

Water Pollution (PR)
Puerto Rico Campers’ Ass’n v. Puerto
Rico Aqueduct & Sewer Authority

This is a citizen suit under the Clean
Water Act for violations of a discharge
permit by a waste water treatment plant
in Puerto Rico. In August 2002, the
court denied most of PRASA’s motion
for summary judgment. Discovery and
settlement discussions are continuing.
Cindy Gines of Mayaguez, Puerto Rico
and TLPJ’s Jim Hecker are co-counsel.

Water Pollution (WV)
Ohio Valley Environmental Coalition v.
Whitman 

This suit on behalf of twenty envi-
ronmental groups and ten individuals
claims that the U.S. EPA’s approval of
West Virginia’s stream protection
rules violates the Clean Water Act.
The suit seeks to enforce federal stan-
dards requiring states to prevent
degradation of stream quality, and
claims that the state’s rule falls below
federal minimum criteria. Briefing on
the merits is scheduled for comple-
tion in 2003. Joe Lovett of Lewis-
burg, WV and TLPJ’s Jim Hecker are
co-counsel.

Discriminatory Scholarship
Program (MI)
White v. Engler

TLPJ is co-counsel with the
ACLU Fund of Michigan, the
NAACP-Michigan State Conference,
and MALDEF in this federal class
action challenging a Michigan college
scholarship program as discriminato-
ry. The suit charges that the state’s
reliance on the Michigan Educational
Assessment Program (MEAP) test as
the sole criterion for awarding schol-
arships discriminates against racial
and ethnic minorities. The federal
district court denied defendants’
motion to dismiss on November 19,
2001. Discovery is complete and trial
is scheduled to begin on October 20,
2003. TLPJ State Coordinator
Michael Pitt of Royal Oak, MI and
Kary Moss of
Detroit’s ACLU
are co-lead coun-
sel. Co-counsel are
Michael Steinberg
of Detroit’s
ACLU; Alonzo
Rivas of Chicago’s
MALDEF; Peggy Goldberg Pitt of
Royal Oak, MI; Judith Martin of
Okemos, MI; John Johnson of
Detroit’s NAACP; and TLPJ’s Adele
Kimmel and Rebecca Epstein.

Continued from previous page.
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Free Speech (WA)
Hickey v. City of Seattle

This class action lawsuit challenges
the constitutionality of the City of
Seattle’s “no- protest zone” policy, which
declared 25 blocks of downtown Seattle
off-limits to political protest during the
1999 World Trade Organization
Ministerial Conference. The complaint
alleges that the City’s arrest and impris-
onment of several hundred peaceful
protesters – none of whom was later
convicted of any crime – deprived them
of their First and Fourth Amendment
rights. In response to cross motions for
summary judgment, the district court
upheld the constitutionality of the City’s
“no-protest zone” policy, but permitted
plaintiffs arrested within the zone to
appeal that ruling to the U.S. Court of
Appeals for the Ninth Circuit. The
court also certified a class of approxi-
mately 140 protesters arrested en masse
for violating the “no-protest zone” poli-
cy even though they were outside the
zone’s boundaries. We filed the Ninth
Circuit appeal and are preparing for trial
on behalf of the protesters arrested out-
side the “no-protest zone.” Steve
Berman and Tyler Weaver of Seattle are
lead counsel. Seattle’s Michael Withey,
John Muenster, Fred Diamondstone,
and Ben Schwartzman are co-counsel,
along with Yvonne Kinoshita Ward of
Auburn, WA, Professor Erwin
Chemerinsky of the University of
Southern California Law School, and
TLPJ’s Arthur Bryant and Victoria Ni. 

Gender Equity (CA)
Singleton v. Regents of the University of
California

This class action lawsuit charges that
Lawrence Livermore National Laboratory
has deprived thousands of female employ-
ees equal pay and promotional opportu-
nities. Fact discovery is nearly complete.
Plaintiffs defeated defendant’s motion to
decertify the class, although the class has
been divided into 13 subclasses on one of
the two class claims. Expert discovery will
soon be underway. Trial is set to begin on

September 22, 2003. James Sturdevant
and Mark Johnson of San Francisco are
lead counsel; Gary Gwilliam of Oakland,
CA; Todd Schneider, Guy Wallace, and
Wendy Musell of San Francisco; and
TLPJ’s Arthur Bryant and Victoria Ni are
co-counsel. 

Sex Discrimination (MA)
Moran v. Fraternal Order of Eagles 

This sex discrimination lawsuit chal-
lenges the male-only membership policy
of the national and local chapters of the
Fraternal Order of Eagles, a civic organiza-
tion with over 1.25 million members. We
filed a complaint with the Massachusetts
Superior Court in February 2003 and are
negotiating a discovery schedule with
opposing counsel. The plaintiffs are repre-
sented by lead counsel Edward Rapacki of
Boston and TLPJ’s Rebecca Epstein and
Adele Kimmel.

Sex Discrimination (RI)
Cohen v. Brown University 

In this precedent-setting sex discrim-
ination lawsuit, the First Circuit upheld
the district court’s ruling that Brown
University is discriminating against its
female athletes in violation of Title IX.
In October 1998, the court gave final
approval to a settlement requiring
Brown to provide women with oppor-
tunities to participate in intercollegiate
athletics at a rate tracking their under-
graduate enrollment rate and to guaran-
tee enhanced funding and treatment to
four women’s teams. We are still litigat-
ing our application for attorneys’ fees.
Lynette Labinger of Providence, RI is
TLPJ’s lead counsel. Amato DeLuca
and Ray Marcaccio, both of
Providence, Sandra Duggan of
Philadelphia, and TLPJ’s Arthur Bryant
and Leslie Brueckner are co-counsel.

Access to Justice – Race
Discrimination (FL)

TLPJ joined an amici brief submit-
ted to the Florida Supreme Court in
NAACP, Inc. v. Florida Bd. of Regents.
The brief argues that the NAACP,
through its Florida conference of state

branches, has standing to challenge
new administrative rules that prohibit
Florida’s university system from consid-
ering race in admitting students.
Defendants have moved to dismiss the
complaint on the ground that the
NAACP failed to demonstrate how the
administrative rules would injure its
members. TLPJ’s Rebecca Epstein and
Kerry-Ann Powell assisted on the brief.
We await a decision. 

Retaliation Under Title IX (VA)
In Litman v. George Mason

University, TLPJ joined an amici brief
by the National Women’s Law Center
urging the U.S. Court of Appeals for
the Fourth Circuit to hold that the
Supreme Court’s decision in Alexander
v. Sandoval, which held that there is no
private right of
action to enforce
Title VI’s disparate
impact regulations,
does not preclude
private plaintiffs
from filing retalia-
tion suits under
Title IX and its implementing regula-
tions. TLPJ also joined an amici reply
brief to combat the defendants’ argu-
ment that states cannot be sued under
Title IX. TLPJ’s Adele Kimmel and
Rebecca Epstein assisted on the briefs.
Oral argument is scheduled for
September 22, 2003. 

Right to Jury Trial (IA)
In 2002, an insurance company

asked the Iowa Supreme Court to find
an exception to the state’s right to a
jury trial for “complex” matters, in this
case claims brought by shareholders
against directors of the company. TLPJ
and ATLA filed an amici brief in Reiff
v. Evans arguing that no such exception
should be created because juries are
fully capable of handling complex mat-
ters and because such an exception is
anti-democratic and counter to strong
traditions in American law. TLPJ’s
Kate Gordon drafted the brief with
assistance from Paul Bland and
Victoria Ni. We await a decision.

A M I C U S  B R I E F S

Continued to opposite page.
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Sex Discrimination – Employment (MN)
TLPJ filed an amici brief in the U.S.

Court of Appeals for the Eighth Circuit
in Walsh v. National Computer Systems,
Inc. The brief, submitted on behalf of
TLPJ and American University
Washington College of Law’s Program
on Gender, Work and Family (the
GWF Program), argued that the plain-
tiff could establish a prima facie Title
VII claim based on the “sex-plus” theo-
ry, which alleges discrimination on the
basis of sex plus a facially neutral char-
acteristic. In this case, the plaintiff is a
woman with a seriously ill child. TLPJ’s
Rebecca Epstein principally authored
the brief, with assistance from Joan
Williams of the GWF Program and
TLPJ’s Adele Kimmel. On June 23,
2003, the court issued a decision that
did not reach the “sex-plus” issue, but
upheld the jury’s finding that the plain-
tiff was discriminated against on the
basis of her pregnancy. 

Sex Discrimination – Victims’ Rights (OR)
In Gleason v. Salem State College,

TLPJ joined an amici brief by the
National Women’s Law Center urging
the First Circuit to hold that Congress
intended victims of sex discrimination
to have rights and remedies under both
Title IX and the U.S. Constitution – and
that Congress intended the remedies
provided by the former to supplement,
not supplant, the remedies provided by
the latter. TLPJ’s Arthur Bryant assisted
on the brief. We await a decision. 

Fen-Phen (PA)
In re: Diet Drugs

On June 4, 2003, TLPJ filed an ami-
cus brief in support of a Third Circuit
appeal of a decision restricting the rights
of individuals who excluded all of their
claims from a nationwide class action
settlement involving the prescription
drug Fen-Phen from introducing certain
key evidence in their individual cases

against the drug manufacturers. TLPJ’s
brief argues that the evidentiary restric-
tions violate the class members’ opt-out
rights guaranteed by Federal Rule of
Civil Procedure 23 and the due process
clause of the U.S. Constitution. TLPJ’s
Leslie Brueckner authored the brief, with
assistance from Michael Quirk. No oral
argument date has been set.

Insurance (PA)
In re Metropolitan Life Insurance
Practices Litigation

In September 2002, TLPJ defeated
an attempt by Metropolitan Life
Insurance Company (MetLife) to
obtain a federal court injunction bar-
ring individuals who opted all of their
claims out of a nationwide class action
settlement from introducing key evi-
dence in their individual state court
cases against MetLife. MetLife has
appealed the decision denying the
injunction to the Third Circuit. The
plaintiffs/appellees are represented by
TLPJ’s Leslie Brueckner and Michael
Quirk, and Kenneth R. Behrend of
Pittsburgh. The plaintiffs/appellees’ filed
their responding brief on March 25,
2003 and their reply brief as cross-
appellants on May 12, 2003. No oral
argument date has been set.

Tire Safety (IL)
In re: Bridgestone/Firestone, Inc.

On April 21, 2003, TLPJ filed an
amicus brief opposing a Seventh Circuit
appeal of a district court decision refus-
ing to enjoin state-court class actions
involving economic injuries caused by
defective Bridgestone/Firestone tires.
The district court had certified a
nationwide class action, but the Seventh
Circuit decertified the class on the
ground that there are too many differ-
ent state-law standards of liability. In
the wake of this decision, some state-
wide class actions were filed alleging
similar claims. The defendant then
sought a federal court injunction pre-
venting the state-court class actions
from proceeding, arguing that the
Seventh Circuit’s decertification deci-
sion should be binding on state courts.
TLPJ’s brief argued that the federal

court lacked authority to issue a stay,
which would violate the Anti-
Injunction Act and basic principles of
federalism. Steve Baughman Jensen of
Dallas authored the brief, with assis-
tance from TLPJ’s Leslie Brueckner. On
June 20, 2003, the Seventh Circuit
ordered that an injunction be issued
barring nationwide class actions alleging
the same claims as those alleged in the
decertified federal case.

Tobacco (AL)
Fletcher v. Brooke Group

On July 22, 1999, in response to
objections filed by TLPJ and others, an
Alabama state court rejected a pro-
posed no-opt-out class action settle-
ment of all present and future personal
injury claims against the Liggett ciga-
rette company. The court held that
Liggett’s claim that its assets constituted
a “limited fund” was barred by the
U.S. Supreme Court’s decision in Ortiz
v. Fibreboard Corp., since only a frac-
tion of Liggett’s assets would actually
be placed in the settlement fund. The
settling parties moved for reconsidera-
tion, and the court dismissed the case.
Steve Baughman Jensen of Dallas and
TLPJ’s Leslie Brueckner represented
the TLPJ objectors.

Tobacco (WV) 
Walker v. Liggett

On August 6, 1997, the federal dis-
trict court in Charleston, WV granted
TLPJ’s motion to vacate the prelimi-
nary certification and approval of a
proposed no-opt-out class action settle-
ment of all present and future personal
injury claims against the Liggett ciga-
rette company, holding that the class
could not properly be certified in light
of the U.S. Supreme Court’s decision
in Amchem Products, Inc. v. Windsor.
The settling parties appealed, then
indefinitely postponed briefing to
negotiate a settlement. No new deal
has been proposed. Meanwhile, a virtu-
ally identical settlement was challenged
by TLPJ and rejected in Fletcher (see
above). Steve Baughman Jensen of
Dallas and TLPJ’s Leslie Brueckner
represented the objectors. ■

C L A S S  A C T I O N
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Attorneys in Eight Exceptional Cases Named Finalists
for the 2003 Trial Lawyer of the Year Award

he TLPJ Foundation has named
the attorneys who worked on
eight outstanding cases as finalists

for its 2003 Trial Lawyer of the Year
Award. The nationally prestigious
award is bestowed annually upon the
trial lawyer or lawyers who have made
the greatest contribution to the public
interest by trying or settling a prece-
dent-setting case. The winner will be
announced on July 22, 2003, at The
TLPJ Foundation’s 21st Anniversary
Gala at The Palace Hotel in San
Francisco.

“These exceptional attorneys exem-
plify how trial lawyers use their skills
and determination to create a more just
society,” said TLPJ Foundation President
Paul Stritmatter of Stritmatter Kessler
Whelan Withey Coluccio in Hoquiam,
Washington.

The finalists – 41 lawyers in eight
cases – were nominated for their com-
mitted work in cases addressing a
broad range of social issues, including
exposing government misconduct, pro-
tecting access to health care, safeguard-
ing our civil rights, holding insurers
and HMOs accountable, fighting for
workers’ rights, holding corporations
accountable, and battling Big Tobacco.
This year’s finalists are listed alphabeti-
cally below. 

Solo practitioners Dennis Cunning-
ham, J. Tony Serra, Robert Bloom,
and Ben Rosenfeld of San Francisco,
and William M. Simpich of Oakland,
California, along with William H.
Goodman of Moore & Goodman in
New York, and Michael E. Deutsch of
the People’s Law Office in Chicago,
took on federal and state law enforce-
ment power in a classic David and
Goliath battle, winning a rare $4.4
million jury verdict in Estate of Judi
Bari v. Doyle against the Federal Bureau
of Investigation (FBI) and the City of
Oakland for violating the civil rights of
two environmental activists during a
1990 bomb investigation. The jury

found that both
the FBI and the
City had violated
the First and
Fourth Amend-
ment rights of
Earth First!
activists Judi Bari
and Darryl
Cherney, under
the false cover of
a “terrorist” inves-
tigation. The ver-
dict in this case
sends a strong,
cautionary mes-
sage about the
value of our con-
stitutional rights
and the abuse of
law enforcement power in the name of
national security.

David H. Dunaway of the Law
Offices of David H. Dunaway &
Associates in LaFollette, Tennessee
fought for three years to win – and
successfully defend on appeal – a case
that safeguards indigent families’ access
to health care in rural East Tennessee.
The City of LaFollette had tried to use
$9.2 million that it received from the
sale of a hospital for a variety of pur-
poses, none of which involved health
care. Dunaway stopped the City’s plan
dead in its tracks, winning a ruling
from the Tennessee Court of Appeals
in February 2003 that requires the City
to leave the $9.2 million in a construc-
tive trust to support community health
care. The verdict in LaFollette Medical
Center v. City of LaFollette represents an
important victory for affordable, acces-
sible health care.

J. Don Gordon of Hynds & Gordon,
P.C. in Sherman, Texas, and solo prac-
titioners George Parker Young and
Nikki Grote Morton of Fort Worth,
Texas, won a precedent-setting $13
million verdict – $10 million of it in

punitive damages – when a Dallas jury
found in June 2002 that Cigna Health-
care of Texas put cost-saving measures
ahead of a patient’s life. The plaintiffs’
legal team represented the family of
83-year-old heart patient Herschel
Pybas, who charged that HMO offi-
cials pushed Pybas out of a medical
care facility to his home, despite the
fact that he needed 24-hour skilled
care. The verdict in Pybas v. Cigna
Healthcare of Texas marked the first
time that plaintiffs won a case tried
under the section of the state’s 1997
Health Care Liability Act that allows
injured patients to sue a health main-
tenance organization (HMO) for
medical malpractice. The precedent-
setting verdict sends a message to
HMOs that they will be held
accountable for placing profits over
patient safety.

Ford Greene of Hub Law Offices in
San Anselmo, California, and solo
practitioners Charles B. O’Reilly of
Marina Del Rey, California, Daniel A.
Leipold of Santa Ana, California, and
Craig J. Stein of Los Angeles fought
an epic 22-year legal battle – which 

T

The Trial Lawyer of the Year Award winner(s) will be announced
at TLPJ�s 21st Anniversary Gala at The Palace Hotel in San
Francisco on July 22.
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included two appeals to the U.S.
Supreme Court and successful defenses
of several countersuits against the
plaintiff and his legal team – to collect
a multimillion dollar jury verdict for a
man who was psychologically and
financially ruined by the Church of
Scientology. Employing its “practice of
retribution” – called “fair game” by
Scientology – the Church targeted the
plaintiff after he defected from the
organization, coercing him to continue
participating in Scientology by means
of kidnaping and brainwashing.
Wollersheim v. Church of Scientology is a
landmark victory for former members
of Scientology, which is known for its
heated and protracted legal battles. 

LJ Leatherman, Gary D. White, Jr.,
and Jerry R. Palmer of Palmer,
Leatherman & White, L.L.P. in
Topeka, Kansas, and Kiehl Rathbun
of Rathbun Law Office in Wichita,
Kansas, achieved a groundbreaking vic-
tory for due process rights, securing an
injunction that stopped the City of
Wichita from imprisoning people for
failing to pay traffic and misdemeanor
fines, freeing 62 people from what
amounted to a debtor’s prison, and
winning a $10 million class action set-
tlement on behalf of 7,111 people
whom the City had wrongfully impris-
oned. In June 2002, the court
approved a settlement in which the
City agreed to forgive all fines and
costs owed by class members in “time
to pay” cases, provide cash payments to
class members, expunge their arrest
records, and pay attorneys’ fees. The
National Judicial College uses
Reinschmiedt v. City of Wichita to teach
new judges the dangers of converting
monetary sentences into jail time.

Michael Rubin of Altshuler Berzon
Nussbaum Rubin & Demain in San
Francisco, Albert H. Meyerhoff, Jr. of
Milberg Weiss Bershad Hynes &
Lerach LLP in Los Angeles, Pamela
M. Parker and Keith F. Park of
Milberg Weiss Bershad Hynes &
Lerach LLP in San Diego, Joyce C. H. 

Tang of Teker Civille Torres & Tang in
Saipan, Northern Mariana Islands,
Alan M. Caplan of Bushnell, Caplan
& Fielding LLP in San Francisco, and
L. Thomas Galloway of Galloway &
Associates in Boulder, Colorado
reformed living and working condi-
tions for sweatshop workers in six
Asian Pacific nations and a U.S. terri-
tory by negotiating a comprehensive
$20 million settlement of three novel
human rights class actions in March
2003 on behalf of approximately
30,000 garment workers. As part of

the settlement, the federal court of the
U.S. Commonwealth of the Northern
Mariana Islands ordered the imple-
mentation of a model Code of
Conduct and a monitoring program to
prevent the recurrence of human rights
abuses that have plagued the Saipan
garment industry sweatshops for 15
years. The plaintiffs’ lawyers devoted
70,000 hours to these three cases (Does
I v. The Gap, Inc., Does I v. Advance
Textile Corp., and Union of Needletrades
Industrial Textile Employees v. The Gap,
Inc.) over a four-year period. Milberg
Weiss waived all of its legal fees
(approximately $16 million) and much
of its expenses, and many other plain-
tiffs’ firms waived all or a substantial
portion of their fees and expenses.
Their determined and innovative
efforts set new standards for fighting to
protect workers’ rights.

Stephen M. Tillery, George A. Zelcs,
Steve A. Swedlow, Donald M. Flack,
and Lisa R. Kernan of Carr Korein
Tillery LLC in Chicago, Michael J.
Brickman, Jerry Hudson Evans, 

Kimberly S. Keevers, Gregory A.
Lofstead, James C. Bradley, and Nina
Hunter Fields of Richardson, Patrick,
Westbrook & Brickman, LLC of
Charleston, South Carolina, and Gerson
H. Smoger of Smoger & Associates,
P.C. in Dallas pursued an innovative legal
strategy to win a precedent-setting $10.1
billion damages judgment (including $3
billion in punitive damages) against the
nation’s largest tobacco company in the
first class action lawsuit tried on behalf of
“light” cigarette smokers. The landmark
consumer fraud judgment in Price v.
Philip Morris USA, achieved in March
2003, was the first to hold a tobacco
company accountable for the deceptive
labeling of “light” cigarettes. Within
weeks of the verdict, defendant Philip
Morris USA declared that it is removing
the words “Lowered Tar and Nicotine”
from packages of Marlboro Lights ciga-
rettes. The ruling paves the way for new
lines of attack against the tobacco indus-
try as a whole. Stephen A. Sheller of
Sheller, Ludwig & Badey P.C. in Phila-
delphia is also named as a finalist in this
case for discovering the light cigarette
fraud and initiating the litigation strategy
to remedy the deception.

D. Frank Winkles and Claude H.
Tison, Jr. of Winkles Law Group, P.A.
in Tampa, Florida set the stage for
exposing an insurance giant’s rampant
bad faith practices in Tedesco v. The
Paul Revere Life Insurance Co., winning
a $36.7 million punitive damages ver-
dict against an insurance company that
wrongfully denied disability payments
to an ophthalmologist disabled by
Parkinson’s disease and a back injury.
The factual record developed by the
plaintiff ’s attorneys provided an evi-
dentiary trove for many nationwide
cases that followed, helping others win
substantial verdicts against UNUM
Provident, the parent company of Paul
Revere and the largest disability insur-
ance company in the world. This case,
highlighted by CBS’s “60 Minutes,”
stands as an example of how tenacious
trial lawyers can force corporate giants
to change their practices by making
them pay for their wrongdoing. ■

Continued from previous page. 
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By F. Paul Bland, Jr. and Arthur H. Bryant*

he TLPJ Foundation, which
supports the work of Trial
Lawyers for Public Justice, has

been the recipient of significant cy pres
awards from class action settlements
that have greatly supported its public
interest work. The publicity surround-
ing these awards has prompted many
people to contact us and ask what cy
pres awards are, and when they are
appropriate. This article will attempt
to give a brief overview of these
important issues.

What is a cy pres distribution?
The term cy pres is derived from a
French phrase meaning “as near as.”
In a class action settlement where it is
not possible to directly distribute all
of the money to the class, a cy pres
distribution to a non-profit charitable
organization whose work indirectly
benefits the class members and
advances the public interest is often
the next best use of the monies. In
short, cy pres distributions can be a
way of solving one of the most vexing
problems in class action settlements:
how to make sure that the case serves
the class and the public interest, not
the wrongdoing defendant, when it
isn’t possible to directly distribute
money to all of the class members.

What kind of cy pres distribu-
tions are inappropriate? Trial
Lawyers for Public Justice strongly
takes the position that, when possible,
monies paid out to settle class actions
should go directly to the class mem-
bers themselves. In some cases ,TLPJ
has objected to proposed class action
settlements that have abused the cy
pres mechanism. It is inappropriate for
a settlement to pay out all or nearly all
of the money in cy pres distributions
when it is possible to distribute signifi-
cant sums to the class members them-
selves. It is also not appropriate for the
settling parties to attempt to direct cy
pres distributions to personal favorite

charities (such as one’s alma mater)
that have no relationship to the issues
addressed by the underlying lawsuit.

In many class action settlements,
however, it is just not possible for the
settling parties and the court to directly
distribute all or even most of the funds
to the class members. In a case involv-
ing deceptive statements about some

modestly priced consumer product, for
example, the companies may not have
any identifying information about who
bought the product. In some cases,
many of the class members cannot be
found or it may not be economically
feasible to distribute the small amount
recovered per class member. In still
others, a claims process is appropriately
created, but many reasonable class
members will not want to go through
the entire claims process. In all of these
cases, proper cy pres distributions can
serve the class and the public interest.

What kinds of cy pres distribu-
tions are appropriate? Where it is
not possible to directly distribute all

of the money in a settlement to the
class members, a cy pres distribution
to a non-profit organization is often
appropriate. The alternative, in some
cases, is that parties may enter into
settlements that allow all the
unclaimed money to simply revert
back to the defendant. This has the
effect of enormously reducing the
benefit that the settlement confers on
the class, and it also has the effect of
letting a wrongdoing defendant keep
the benefit of much (and sometimes
nearly all) of the money it wrongfully
took from the class. Because the con-
cept of a cy pres distribution is that it
should be the “next best use” of
money on behalf of a class, cy pres dis-
tributions should relate to the purpos-
es of the case. In a case that challenges
predatory lending practices that result
in many people losing their homes,
for example, it might be appropriate
for residual funds to be distributed to
organizations that address housing
problems. In a class action involving
overcharges for pharmaceutical prod-
ucts, however, it would make little
sense to distribute funds to such
organizations. 

One reason that The TLPJ Found-
ation has been approved as a cy pres
recipient by a number of courts is the
breadth of TLPJ’s work. Because of
TLPJ’s precedent-setting litigation and
special projects involving such diverse
issues as consumer protection, civil
rights, and environmental enforce-
ment, we have received cy pres awards
from courts in class actions involving a
wide variety of underlying issues.

If you are interested in more infor-
mation on designating The TLPJ
Foundation as a cy pres award recipi-
ent, please contact The TLPJ Found-
ation Development Director Kathryn
Mitchell at 202-797-8600 or via
email at kmitchell@tlpj.org. 

* F. Paul Bland, Jr. is a Staff
Attorney at TLPJ. Arthur H. Bryant is
TLPJ’s Executive Director. ■

Cy Pres Awards:
Serving the Class and the Public Interest
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Marc R.
Stanley

James C.
Sturdevant

Lanny S. Vines

Jonathan
Gertler

Mark H. Iola Brian
Kemnitzer

Roger L.
Mandel

Mark F.
Anderson

Frederick M.
Baron

Mark A. Chavez

T L P J / T H E  T L P J  F O U N DAT I O N  S TA F F

Lawrence E.
Abernathy III

TLPJ Foundation AcknowledgesCy Pres Awards
e are extremely grateful to
the following attorneys
who, over the last ten years,

have obtained court approval for cy
pres awards in their class actions to be
distributed to The TLPJ Foundation,
knowing that our work will indirect-
ly, but substantially, serve the class
and the public interest:
Lawrence E. Abernathy III, Law
Offices of Lawrence E. Abernathy

III in Laurel, MS
J.W. (Don) Barrett, Barrett Law
Office, P.A. in Lexington, MS
Mark F. Anderson and Brian
Kemnitzer, Kemnitzer, Anderson,
Barron & Ogilvie in San Francisco, CA
Frederick M. Baron, Baron &
Budd in Dallas, TX 
Mark A. Chavez and Jonathan
Gertler, Chavez & Gertler, LLP in
San Francisco, CA

David L. Grubb in Charleston, WV
Beverly C. Moore, Moore &
Brown in Washington, DC
Marc R. Stanley, Roger L.
Mandel and Mark H. Iola, Stanley,
Mandell & Iola in Dallas, TX
James C. Sturdevant, The Sturdevant
Law Firm in San Francisco, CA
Lanny S. Vines, Emond, Vines,
Gorham & Waldrep in Birming-
ham, AL. ■
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Leslie Brueckner, Staff Attorney
Adele Kimmel, Staff Attorney/Management Liaison
F. Paul Bland, Jr., Staff Attorney
Rebecca Epstein, Staff Attorney
Michael J. Quirk, Staff Attorney
Jim Hecker, Environmental Enforcement Director
Benjamin J. Wakefield, Environmental

Enforcement Attorney
Kerry-Ann T. Powell, Power-Cotchett Fellow
Barbara Reeves, Administration and 

Finance Director

Jean Hansen, Bookkeeper
Clarisia Lovelace, Senior Legal Assistant 
Paula Athey, Legal Secretary
Lynette Hutton, Receptionist
Alexander Freeman, Law Clerk

The TLPJ Foundation 
Kathryn Mitchell, Development Director
Jonathan J. Hutson, Communications Director
Susan Gombert, Meetings & Events Planner
Latifa Lyles, Membership Program Manager 
Cassandra R. Goings, Outreach Coordinator
Louise Calise, Senior Development Assistant
Janice Anderson, Development Assistant
Franklin Nickerson, Development Assistant

Rose Previte, Communications Assistant
Carl Callen, Clerk

West Coast Office Staff
Arthur H. Bryant, Executive Director
Victoria Ni, Staff Attorney
Kate Gordon, Baron-Brayton Fellow
Carol Phillips, Office Administrator/Legal

Assistant
Renita Stevenson, Legal

Secretary/Receptionist
Althea Smiley, Law Clerk

Public Justice is edited by Jonathan Hutson
and designed by Tim Lawlor.
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resident Paul Stritmatter
(WA) launched TLPJ’s annual
Super Thursday Phonathon in

Seattle on April 24, 2003. Twenty-five
TLPJ Foundation members from
across the country – including Board
members, former Presidents, State
Coordinators, and TLPJ staff – met
in the Emerald City for TLPJ’s largest
recruitment effort of the year.
Phonathon callers brought in more
than 400 memberships and special
gifts and raised over $180,000 to sur-
pass our goal of $150,000. 

This year, in addition to the goal of
increasing diversity, key states were
selected as targets for increasing mem-
bership. As a result, phoners increased
the number of TLPJ Foundation
members in New York by 10%; in
Florida by 14%; and increased mem-
berships in President Stritmatter’s
home state of Washington by an
impressive 23%! 

Outstanding Performances
Raising $65,000 in Special Gift

pledges, Mona Lisa Wallace (NC)

stole the show for the most money
raised during the day. From his office,
Al Brayton (CA) drummed up
$30,200 in Special Gift pledges. Al
couldn’t attend the event, but certain-
ly made his virtual phonathon a reali-
ty. New caller Stacey Mullins (FL)

stunned the crowd, raising $19,750 –
including the highest single member-
ship contribution – a $5,000
Benefactor! Stephen Smith (VA)
brought in nearly 50 new members.
And once again, champion member
recruiter Jim Vititoe (CA)
earned the prize for the
highest number of mem-
berships, with over 100
members recruited! 

The TLPJ Foundation
organized a dinner and
awards celebration at the
Experience Music Project
(EMP) – a one-of-a-kind
music museum that cele-
brates diversity in Amer-
ican music. Following the
phonathon, participants
got a chance to tour state-
of-the-art interactive
exhibits and view a wide
variety of music memora-
bilia. In EMP’s Jimi Hendrix-inspired
Sky Church, local band No Jive Five
– featuring former TLPJ Foundation

President Mike Withey
(WA) on piano – kicked
off the evening’s events by
jammin’ for justice in the
grand hall.

The party’s rock-n-roll
theme and costume contest
guaranteed many celebrity
sitings, including: Roy
Orbison – Gary Gwilliam
(CA); Baby Spice of the
Spice Girls – Virginia
Adams (TX); Gwen Stefani
– Cindy Lebow (CA);
Cher – Gerri Colton (CA)
and Lilly Gwilliam (CA);
Phil Ochs – Jim

Sturdevant (CA); Madonna – TLPJ’s
Kate Gordon; and Britney Spears –
TLPJ’s Vicky Ni – all seen groovin’ to
the music. 

But by an audience poll taken by
Jerry Garcia (Communications
Director Jonathan Hutson), the

Best Music Star Costume contest
winners included the evening’s host,
Elvis Presley – President Stritmat-
ter; Jake and Elwood, a.k.a. “The
Blues Brothers” – Tom Dempsey
(CA) and Jim Vititoe, and Janis

Joplin – Development Director
Kathryn Mitchell.

All participants received Grammy-
style awards for their commitment to
justice and hard work on the phones
and on stage. Special thanks to mem-
bership committee co-chairs Robert
Bonsignore (MA) and Jim Vititoe
and the staff at Stritmatter Kessler
Whelan Withey Coluccio in
Hoquiam, Washington and Seattle,
for hosting this fun, profitable, and
memorable event.

Phonathon 2003 Participants
Virginia Adams 
Elise Alpert
Ruth Amos
John Bair
Jim Baker
Robert Bonsignore
Al Brayton
Gerri Colton
Linda Correia
Tom Dempsey
Gary Gwilliam
Cindy Lebow

Stacey Mullins
Steve Pingel
Stephen Smith
Christine Spagnoli
Ted Spearman
Paul Stritmatter
Jim Sturdevant
John Vaclavick
Jim Vititoe
Mike Withey
Mona Lisa 

Wallace ■

TLPJ�s 2003 Phonathon Followed by Rock-n-Roll
Party at Seattle Music Museum

P

Jim Vititoe and Tom Dempsey as Jake and Elwood,
�The Blues Brothers�

Virginia Adams as �Baby Spice,� Ruth Amos as
�Stevie Nicks,� and Elise Alpert
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Mary Elizabeth Stritmatter and President Paul
Stritmatter as �The King�

Robert Bonsignore and Mona Lisa Wallace

Mike Withey as �Billy Joel� grooves with Jim Vititoe as
�Jake Elwood.�

President-Elect Gary Gwilliam as �Roy Orbison�
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Mike Withey as �Billy Joel� and Stacey Mullins with her
�Pink Floyd� jacket.

�Elvis� is in the building.
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he following is a list of
members who joined
The TLPJ Foundation as

new members or upgraded
their annual membership since
our last issue of Public Justice.
Members who recruited mem-
bers are listed in italics. We
thank them all.

Patron ($10,000)
Albert M. Pearson III (upgrade)

Benefactor ($5,000)
Lee J. Rohn (upgrade) - Stacey Mullins

Advocate ($2,500)
William Harrell - Stacey Mullins
E. Powell Miller 

Sustaining Member ($1,000)
Steven E. Fineman (upgrade)
O. Fayrell Furr, Jr. - Gary Gwilliam
Craig R. McClellan 
Patrick J. McGroder III (upgrade) - 

Elise Alpert
Stacey D. Mullins (upgrade)
J. Randolph Pickett (upgrade)
Frank D. Russo (upgrade)
Michael Scranton - Gary Gwilliam
Dale M. Swope - Stacey Mullins

Supporting Member ($500)
Diane Abraham (upgrade)
Shannon Bacon (upgrade)
Marvin K. Blount, Jr. - Stephen Smith
Michael Brian (upgrade)
Cifarelli Law Firm - Tom Dempsey
Merrida Coxwell (upgrade)
Stewart Eisenberg (upgrade)
Jerome Fishkin - Gary Gwilliam
Lilly A. Gwilliam, RN, MSN, JD

(upgrade) - Gary Gwilliam
Joseph Hoffman 
Bernard F. Pettingill - Stacey Mullins
Michelle A. Reinglass - Steve Pingel
Stuart M. Salsbury (upgrade)
Marc M. Seltzer 
Amy Fisch Solomon (upgrade)
Sharon L. Van Dyck (upgrade)

Member ($250)
Dean E. Aldrich 
Diana Kay Adams - Gary Gwilliam
Christopher E. Andreas (upgrade) - Al

Brayton
Jan Thomas Baisch (upgrade)
Joseph O. Baker - Jim Baker
John T. Baker 
Roy L. De Barbieri - Jim Sturdevant
Terry J. Barnett 

Carlton F. Bennett - Stephen Smith
David J. Bennion - Gary Gwilliam
Alejandro Blanco - Jim Vititoe
Gary Bloom - Ted Spearman
Brian Bouffard - Virginia Adams
Ken Braxton, Jr. - Jim Vititoe
Charles Brewer 
Randy Briggs 
Brian Brooks 
Robert M. Brown - Al Brayton
Kenneth J. Bush - Robert Parks
Angelo Butler (upgrade) - Al Brayton
Jim Carbone - Jim Baker
Leonard Cardenas III 
Harold B. Cartwright - Gary Gwilliam
F. Kelly Cawley
Stuart R. Chandler - Gary Gwilliam
William M. Chanfrau 
Scott Charnas - Elise Alpert
Cynthia R. Chihak - Tom Dempsey
Bruce T. Clark - Paul Stritmatter
Jennifer D’Andrea - Stephen Smith
Peter di Donato - Jim Vititoe
Adam S. Doner - Stephen Smith
Kan Tung Donohoe - Gary Gwilliam
Keith A. Ehrman - Jim Sturdevant
Gordon P. Erspamer - Gary Gwilliam
Frank Eubanks - Jim Vititoe
Peter S. Everett - Stephen Smith
Kathleen Ellis Faulkner - Gary

Gwilliam
Matthew Faulkner - Gary Gwilliam
Jon Peter Ferguson - Paul Stritmatter
Chantel Fitting 
Jay Flynn
Stephen R. Foley
Dale C. Frailey - Jim Vititoe
Peter B. Fredman - Al Brayton
Ben Stearman Furth - Robert Bonsignore
Georgia Lee Gates
Michael T. Gill
Franklyn B. Glinn
John Goldstein (upgrade) - Al Brayton
Daniel C. Gordy - Mike Withey
Lawrence P. Grassini - Tom Dempsey
John H. Gross - Jim Sturdevant
James A. Harris - Mike Withey
Tiffany E. Hawkins - Jim Vititoe
Stephen W. Hayne - Mike Withey
F. Samuel Heredia - Tom Dempsey
James W. Howard 
Tom Howlett - Elise Alpert
Jeffrey Huron - Jim Vititoe
Thomas V. Incantalupo 
Christopher F. Jennings - Gary

Gwilliam
David K. Johnson - Jim Vititoe
Richard R. Johnson - Jim Baker
Susan M. Johnson - Mike Withey
William A. Jordan
Mark C. Joye - John Bair
Julie Braman Kane - Chris Spagnoli
Allan N. Karlin

Reed Kathrein - Jim Sturdevant
Robert M. Keefe - Mike Withey
Robert B. Kornfeld - Jim Baker
Donald M. Kresen - Stephen Smith
Arno Kutner - Robert Parks
Volodar S. Kuzyk - Jim Vititoe
John Lacata - Tom Dempsey
Henry Langberg 
Dennis R. Lansdowne
Duane Lansverk 
Dennis LaRochelle - Gerri Colton
Noah D. Lebowitz - Jim Sturdevant
Seth R. Lesser 
Peter G. Livengood - Mike Withey
Thadd Llaurado - Chris Spagnoli
George Lyons 
Anne E. Mahle 
Karl E. Malling - Paul Stritmatter
Spencer G. Markle - Jim Vititoe
James B. Matthews - Stephen Smith
Michael J. McKasy - Paul Stritmatter
Connie S. McNamire - Jim Vititoe
Hess H. Melvin
Eleanor Miller - Jim Vititoe
Edward Montoya - Robert Parks
Jacqueline E. Mottek - Jim Sturdevant
Scott Murray - Stacey Mullins
Carmine Musumeci - Elise Alpert
William A. Newman - Jim Vititoe
David R. Norton - Jim Vititoe
Emmett P. O’Boyle - Steve Pingel
Monique Olivier - Jim Sturdevant
Ann Pearl Owen - Jim Baker
Jeffrey Padwa - Gerri Colton
Lance E. Palmer - Jim Baker
Frank T. Pasternak (upgrade)
Larissa Payne 
Thomas W. Pearlman (upgrade)
Frank Petosa - Stacey Mullins
Robert B. Phillips 
Kip Poe - Jim Vititoe
Richard H. Rabkin - Jim Vititoe
Dru Ramey 
Jennifer Raphael - Jim Vititoe
Jesper Rasmussen - Jim Sturdevant
Richard W. Relyea - Jim Baker
Warren H. Richmond - Jim Sturdevant
David L. Roark - Jim Vititoe
David Rosen - Jim Sturdevant
Charles T. Schell - John Bair
Gary M. Schneider - Tom Dempsey
Alan Schuchman 
Frederick Schultz - Gerri Colton
Fredrick S. Schwartz - Tom Dempsey
James E. Sedney - Ted Spearman
Dev Sethi - Chris Spagnoli
Anthony D. Shapiro - Mike Withey
Mark B. Shepherd - Paul Stritmatter
Mark Sherry - Steve Pingel
Daniel J. Siegel - Bernard Smalley
Matthew B. Slotkin 
Bruce D. Smith - Susan Saladoff

Patricia R. Stein - Jim Vititoe
Harris Steinberg - Gary Gwilliam
Frederick J. Sudekum III 
Isobel S. Thomas - Jim Vititoe
John Torjesen - Chris Spagnoli
Patrick A. Trudell - Mike Withey
Todd Turner 
Jonathan S. Vick - Chris Spagnoli
Sharon R. Vinick - Jim Sturdevant
Monica Walters - Virginia Adams
Paul B. Weitz - Elise Alpert
Kathryn L. Wieser - Jim Vititoe
Barbara S. Williams - Chris Spagnoli
Wes Williams
Sara Wilson - Gary Gwilliam
Craig Wu - Jim Vititoe
Joel O. Wooten 
Elizabeth Zwibel - Stacey Mullins

Associate Member ($100)
Robert M. Bloom - Jim Sturdevant
C. Ryan Christensen - Al Brayton
Sean Chu - Jim Vititoe
Alexa Beth D’Amato (upgrade)
Michele L. DeRouen - Al Brayton
Kyle Devorroh - Jim Vititoe
Jon M. Egan - Al Brayton
Nancy Fraser - Tom Dempsey
Robert W. Gordon 
Elizabeth A. Hernandez - Chris

Spagnoli
Lauren D. Johnson - Al Brayton
Allan J. Kam
Andrew N. Karr 
Kathleen Keest - Jim Sturdevant
Tae Kim - Chris Spagnoli
Christine M. Leonard 
Gina Stivahtis Lowe - Mike Withey
Barry Mallin 
C. Thomas Mason
Sean Nguyen - Jim Vititoe
David L. Polin - Al Brayton
David E. Reed - Ted Spearman
Gary M. Smith 
Freddie Soltero - Jim Vititoe
Lynn Tin - Jim Vititoe
Paul A. Vaillancourt - Al Brayton
Todd Van - Jim Vititoe
Adam Weiner
Tony D. Wong - Jim Vititoe
Charles Wong - Jim Vititoe
Sophia Wu - Jim Vititoe

Student Member ($25)
Virginia Beth Albright
Anna G. Cominsky
Jonathan E. Hawkins
Teresa Valdez Klein - John Bair
K.C. Nortness - Paul Stritmatter
Jennifer Ross - Althea Kippes
Justin Swartz 
Frederick Wen ■

New and Upgraded Foundation Memberships

T
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Abraham Fuchsberg, TLPJ Foundation Board
Member and Founding Patron, Passes Away

LPJ Foundation Board Member
Abraham Fuchsberg of Baldwin,
New York, passed away on April

15, 2003. Mr. Fuchsberg, 87, a highly
accomplished trial lawyer, succumbed
to the effects of long-term illness. 

“Abe was an exceptional trial advo-
cate who played a pivotal role in the
success of Trial Lawyers for Public
Justice since its founding more than
20 years ago,” said TLPJ Foundation
President Paul L. Stritmatter of
Stritmatter Kessler Whelan Withey
Coluccio in Hoquiam, WA. “Abe was
generous with the rewards of his
efforts and was a stout supporter of
TLPJ. We will all miss our dear
friend and colleague.”

“Abe was a great advocate for the
civil justice system and a true champi-
on for the rights of injury victims,”
said TLPJ Executive Director Arthur
H. Bryant. “He will be missed, not
only by the trial bar, but by all of us
who knew him so well.”

Abraham Fuchsberg was born on July
6, 1915 in New York City. Mr. Fuchs-
berg received his M.S. in Education
from City College of New York in 1936
and his J.D. from St. John’s University
School of Law in 1950. 

In 1975, together with his brother
Seymour Fuchsberg, he co- founded
the law firm of Fuchsberg & Fuchsberg
in New York, which concentrated its
practice in cases involving personal

injury, wrongful death, and medical
malpractice.

In addition to his trial practice, Mr.
Fuchsberg has been active in a number
of state and professional organizations.
Mr. Fuchsberg served on the Board of
Directors of The TLPJ Foundation, a
national nonprofit organization that
supports the work of the national pub-
lic interest law firm Trial Lawyers for
Public Justice, since its inception in
1982. The TLPJ Foundation presented
him a “Creator of Justice” award in
1993 in recognition of his extraordi-
nary contributions and in 1998 named
him a “Champion of Justice” – TLPJ’s
highest honor.

Mr. Fuchsberg served as President of
the Civil Justice Foundation from
1993-1995, and as President of the
New York State Trial Lawyers Associa-
tion in 1995. 

He was a supporter of Public
Citizen, which created the Abraham
Fuchsberg Fellowship to provide recent
law school graduates with an opportu-
nity to work on precedent-setting pub-
lic interest cases, particularly in the areas
of public health and consumer safety. 

He served in many roles at the
Association of Trial Lawyers of America
(ATLA), including Parliamentarian,
Executive Committee member,
Governor, and Chairman of various
committees. He also served as Pres-
ident of the Abraham Fuchsberg

Family Foundation, Inc., a New York-
based philanthropic organization, for
several decades. 

Mr. Fuchsberg co-authored two
legal guides, Modern New York
Discovery (1982) and New York
Courtroom Evidence (1990, updated
2000). He served as Editor-in-Chief
of Trial Lawyers’ Quarterly for more
than 20 years, and he served on the
Editorial Board of Medical Mal-
practice Law and Strategy for more
than 10 years. He also enjoyed writ-
ing poetry and regularly contributed
articles to several legal newspapers
and journals. ■

Trial Lawyers for Public Justice is the only nation-
al public interest law firm that marshals the skills
and resources of trial lawyers to create a more
just society. 

Through creative litigation, public education, and
innovative work with the broader public interest
community, we:

■ protect people and the environment; 

■ hold accountable those who abuse power; 

■ challenge governmental, corporate and 
individual wrongdoing; 

■ increase access to the courts; 

■ combat threats to our justice system; 

■ and inspire lawyers and others to serve 
the public interest. ■

O U R  M I S S I O N

T

Abraham Fuchsberg receives the
Champion of Justice Award, TLPJ�s
highest honor, in 1998.
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Thanks to Special Gift Contributors

2 1 S T  A N N I V E R S A RY  G A L A  S P O N S O R S
e would like to send a spe-
cial thank you to all sponsors
of The TLPJ Foundation’s

21st Anniversary Gala at The Palace
Hotel in San Francisco on Tuesday,
July 22, 2003. Below is a list of TLPJ
Foundation supporters who spon-
sored the event as of June 16, 2003.

$5,000 - Chief Justice
Baron & Budd, P.C.
Brayton Purcell
Cotchett, Pitre, Simon & McCarthy
Gwilliam, Ivary, Chiosso, Cavalli & Brewer
The Halpern Group
Lieff, Cabraser, Heimann & Bernstein, LLP
Paul, Hanley & Harley
Power Rogers & Smith, P.C.
Robins, Kaplan, Miller & Ciresi, LLP
Michael Withey

$2,500 - Associate Justice
Chavez & Gertler, LLP
Colson Hicks Eidson
Forge Consulting, LLC
The Jacob D. Fuchsberg Law Firm
Jeffrey M. Goldberg & 

Associates, Ltd.
Eugene I. Pavalon
Stanley, Mandel & Iola, LLP
Stritmatter Kessler Whelan 

Withey Coluccio

$1,000 - Appellate Judge
Alexander Law Firm, P.C.
Sharon Arkin & Rodger Talbott
Jeffrey Foote & Associates, P.C.
The Hankins Law Firm
Keith Hebeisen
Morgan & Weisbrod
Murray & Howard
Palmer, Leatherman & White, LLP

Law Offices of Lee J. Rohn
Stephen M. Smith, Brain Injury 

Law Center
The Sturdevant Law Firm
Suggs, Kelly & Middleton
Swartz & Swartz
Turner & Associates

$250 - Magistrate
Thomas M. Dempsey
Susan Saladoff
Stephen I. Zetterberg

Table Captain
Mary Alexander & Associates
Consumer Attorneys of California
Baron & Budd, P.C. (2 tables)
Gwilliam, Ivary, Chiosso, 

Cavalli & Brewer (2 tables)
Palmer, Leatherman & White, LLP
Williams, Dailey, O’Leary, Craine & Love ■

W

Peter Angelos Joe Cotchett Harry Deitzler Jeff Goldberg Brian Kemnitzer Brent Rosenthal Roger Worthington

e sincerely thank
Harry Deitzler of
Hill, Peterson,

Carper, Bee & Deitzler in
Charleston, West Virginia
and Jeffrey Goldberg of
Jeffrey M. Goldberg &
Associates in Chicago for gen-
erously contributing $25,000
each for the second year in a
row to co-sponsor the new
Goldberg-Deitzler public
interest fellow who will start
in our National Headquarters
in Washington, D.C. in
September 2003.

We are also extremely
grateful for the equally gener-
ous $25,000 donation from
Joseph W. Cotchett of

Burlingame, California’s
Cotchett, Pitre, Simon &
McCarthy who, for a second
year in a row, is helping to co-
sponsor our Power-Cotchett
Fellow who began working in
our National Headquarters in
Washington, D.C. in
September 2002. 

The funding of the
Goldberg-Deitzler and
Power-Cotchett Fellows was
one of the goals of the fellow-
ship project set by 2002-
2003 President Susan Saladoff
in recognition of our 20th
Anniversary which we cele-
brated last year. As a result of
their generosity, TLPJ will
now have two fellows work-

ing in Washington, D.C., on
staggered two-year terms.

In addition to the gener-
ous fellowship donations, we
are pleased to acknowledge
and thank the following who
have contributed Special Gifts
to The TLPJ Foundation –
over and above their annual
dues – in recent months. It is
only through the generosity
and commitment of our
members and Special Gift
supporters that TLPJ is able
to pursue its precedent-setting
public interest cases.

First, we wish to thank
Baltimore attorney Peter
Angelos of the Law Offices of
Peter G. Angelos for contribut-

ing $20,000 this year. We
would also like to thank Roger
Worthington of Roger G.
Worthington, P.C. in
Capistrano Beach, California
for his generous $10,000 con-
tribution, and Brent
Rosenthal of Baron & Budd
in Dallas for his $5,000 dona-
tion. In addition, we wish to
acknowledge and thank Bryan
Kemnitzer of Kemnitzer,
Anderson, Barron & Ogilvie in
San Francisco for nominating
TLPJ for a second time this
year for a cy pres distribution
from one of his class action set-
tlements. In May, thanks to
Kemnitzer, TLPJ received a
$6,000 cy pres donation. ■

W
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Alabama
S.C. �Buster� Middlebrooks - (251)433-8100

smiddlebrooks@gmlegal.com

Alaska
Phillip P. Weidner - (907)276-1200

phillipweidner@weidner-justice.com

Arizona
Stanley J. Marks - (602)254-6071

sjmarkslaw@aol.com

Arkansas
Hank Bates - (501)396-5413

hank@mcmathlaw.com

California (North)
Althea Kippes - (415)398-5054

atkippes@alumni.haas.org

California (South)
Sharon J. Arkin - (949)720-1288

sarkin@robinson-pilaw.com

Colorado
Stuart Alan Ollanik - (303)431-1111

sollanik@auto-law.com

Connecticut
Robert I. Reardon, Jr. - (860)442-0444

reardonlaw@aol.com

Delaware
Ben T. Castle - (302)571-6600

bcastle@ycst.com

District of Columbia
Gerald I. Holtz - (301)610-0777

giholtz@aol.com

Florida
James L. Ferraro - (305)375-0111

jlf@ferrarolaw.com
Stacey D. Mullins - (561)533-6700

stacey@mullinslaw.com

Georgia
Albert M. Pearson III - (404)261-0016

apearson@mmkplaw.com

Hawaii
Diane Abraham - (415)898-1555

dabraham@braytonlaw.com
Wayne D. Parsons - (808)845-2211

wparsons@lava.net

Idaho
William L. Mauk - (208)345-2654

maukburgoyne@rmci.net

Illinois
Jeffrey M. Goldberg - (312)236-4146

jgoldberg@goldberglaw.com
Joseph A. Power, Jr. - (312)236-9381

joepower@prslaw.com

Indiana
Roger L. Pardieck - (812)523-8686

rlp@pardieckgill.com

Iowa
Dwight W. James - (515)246-8484

dwjames@raccoon.com

Kansas
Lynn R. Johnson - (816)474-0004

ljohnson@sjblaw.com

Kentucky
Kevin George - (502)228-1536

kevingeo@bellsouth.net
Robert E. Sanders - (859)491-3000

resanders@fuse.net

Louisiana
Stephen J. Herman - (504)581-4892

sherman@hhkc.com

Maine
D. Michael Noonan - (603)749- 5000

mnoonan@shaheengordon.com

Maryland
Simon Walton - (410)235-6425

simonkw@aol.com

Massachusetts
Robert J. Bonsignore - (781)391-9400

rbonsignore@aol.com
James Swartz - (617)742-1900

attorney@swartzlaw.com

Michigan
Michael L. Pitt - (248)398-9800

mpitt@pdmm.net

Minnesota
Roberta B. Walburn - (612)349-8500

rbwalburn@rkmc.com

Mississippi
Brian Herrington - (601)952-0079

bherrington@hwlawfirm.com

Missouri
Richard C. Miller - (816)361-5550

rmiller@mmmpalaw.com

Montana
William A. Rossbach - (406)543-5156

warossbach@aol.com

Nebraska
Ronald J. Palagi - (402)397-5000

ron@palagi.coxatwork.com

Nevada
Bill O. Bradley, Jr. - (775)329-2273

billobradleyjr@yahoo.com

New Hampshire
Kevin M. Leach - (603)669-7070

nixonraichelaw@yahoo.com
D. Michael Noonan - (603)749- 5000

mnoonan@shaheengordon.com

New Jersey
Esther Berezofsky - (856)667-0500

eberzof@wcblegal.com

New Mexico
Shannon Bacon - (505)888-4300

sbacon@eb-b.com

New York
Denise Dunleavy - (212)226-6662

ddunleavy@weitzlux.com

North Carolina
Mona Lisa Wallace - (704)633-5244

mwallace@wallacegraham.com

North Dakota
David R. Bossart - (701)271-8030

david@bossartlaw.com

Ohio
Jack Landskroner - (216)522-9000

jack@landskronerlaw.com

Oklahoma
Emmanuel E. Edem - (405)272-0200

eee@nemw.com

Oregon
Kathryn H. Clarke - (503)224-7963

kathrynhc@aol.com

Pennsylvania
Bernard W. Smalley, Sr. - (215)735-1130

bsmalley@anapolschwartz.com

Rhode Island
Richard C. Tallo - (401)726-1010

rctallo@aol.com

South Carolina
Brad P. Simpson - (803)256-7550

bsimpson@suggskelly.com

Tennessee
Lisa June Cox - (731)664-9550

jxlaw@email.msn.com
Mary A. Parker - (615)244-2445

mparkerlaw@aol.com

Texas
Virginia Adams - (214)521-3605

vadams@baronbudd.com
Scott Hendler - (512)473-3672

smh@hendlerlaw.com

Utah
C. Richard Henriksen, Jr. - (801)521-4145

hhlaw@sisna.com

Vermont
Jerome F. O�Neill - (802)865-4700

jfon@vtrialaw.com

Virginia
Stephen M. Smith - (757)244-7000

ssmith@attorneys4injured.com

Washington
Theodore Spearman - (206)842-0566

tfspearman@mindspring.com

West Virginia
Harry G. Deitzler - (304)345-5667

hgdeitzler@hpcbd.com

Wisconsin
John C. Peterson - (920)831-0300

johncp@execpc.com

Wyoming
James E. Fitzgerald - (307)634-4000

jim@fitzgeraldlaw.com ■

The TLPJ Foundation�s State Coordinator Network
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ur staff members and activists
educate audiences of trial attor-
neys, law students, and allied

public interest groups about the vital
role of the civil justice system and
TLPJ’s public interest impact litigation
work. Following is a list of recent and
upcoming TLPJ speaking engagements
and events. You may also find an
updated list of speaking events on
TLPJ’s website, www.tlpj.org.

If you would like to volunteer to
speak or arrange for a TLPJ speaker
at your law school, Trial Lawyer
Association, public interest organiza-
tion, or other event, please contact
Outreach Coordinator Cassandra
Goings, tel. 202-797-8600, ext. 244,
or contact her via e-mail,
cgoings@tlpj.org.

June 10, 2003 - The Mercatus
Center of George Mason University -
Washington, DC 

George Mason University hosted
a debate between Staff Attorney
Paul Bland and Walter Olson of the
Manhattan Institute on the ques-
tion, “Class Action Reform: Is It
Good for America?” C-SPAN tele-
vised the event, which was held at
the Rayburn House Office Building.
For more information, please con-
tact Rob Raffety via e-mail at 
rraffety@gmu.edu.

July 19, 2003 - Roscoe Pound
Institute’s Judges Forum on
Mandatory Arbitration - San
Francisco, CA

Staff Attorney Paul Bland will 
be a panelist during this event 
discussing mandatory arbitration. 
The special forum will take place at
the Nikko Hotel from 8:30 a.m. - 
5:30 p.m. during ATLA’s Annual
Convention. For more information,
phone Marlene Cohen, Program
Manager, at 800-424-2725, ext. 
384 or contact her via e-mail, at
marlene.cohen@atlahq.org.

July 19, 2003 - ATLA Law Student
Program - San Francisco, CA

Staff Attorney Vicky Ni will be one
of the speakers during the event. She
will give a general overview of TLPJ.
The event will be held from 12:30
p.m. - 4:30 p.m. during the ATLA
Convention. Location TBA.

July 21, 2003 - ATLA Employment
Rights Roundtable - San Francisco, CA

Staff Attorney Paul Bland will be
one of the speakers discussing “Arbitra-
tion: Where Are We, Where Are We
Going?” The event will be held from
9:00 a.m. - 11:00 a.m. at the San Fran-
cisco Hilton. For information, call
Monica McFadden at 312-558-9500.

July 23, 2003 - Litigation at Sunrise
- San Francisco, CA

Staff Attorney Paul Bland will be
one of the speakers during this event
discussing “The Legality of Arbitration
Clauses that Prohibit Class Actions.”
He will speak from 8:00 a.m. - 8:10
a.m. The event will be held in the
Continental Ballroom 4 at the Hilton
San Francisco. 

August 1, 2003 - American
Constitution Society National
Convention - Washington, DC

TLPJ’s Environmental Enforcement
Director Jim Hecker will participate 
in a panel discussion on “The Erosion 
of Environmental Protection” during
the first national convention of the
American Constitution Society. Other
panelists will include TLPJ Foundation
members Fred Baron and Elizabeth
Cabraser. The event will be held at the
Capitol Hilton in Washington, D.C. at
3:30 p.m. For more information, con-
tact ACS at 202-393-6181 or e-mail
events@acs.org.

September 25-26, 2003 - BNA
Litigation Forum - Washington, DC

Staff Attorney Paul Bland will par-
ticipate in a panel discussion during

the BNA’s Litigation Forum entitled
“Electronic Discovery & Document
Retention.” The event will be held at
the Washington Marriott. Time TBA.
For more information, contact Scott
Sleek at 800-255-8131. 

October 1-3, 2003 - American Bar
Association - Boston, MA

Staff Attorney Paul Bland will be a
panelist discussing “Use of Arbitration
Clauses to Block Class Actions.” The
event will be held on October 2 in Le
Meridien Boston Hotel from 1:30 p.m.
- 2:20 p.m. For more information,
please contact the ABA at 202-662-
1000 or visit the ABA’s web site,
www.abanet.org. 

October 10, 2003 - CPR Institute
for Dispute Resolution - Chicago, IL

Staff Attorney Paul Bland and Alan
Kaplinsky will debate whether arbitra-
tion clauses may ban class actions. The
event will be held at the Four Seasons
Hotel from 10:30 a.m. - 11:30 a.m.
For more information, please contact
Peter Phillips at 212-949-6490 or visit
their web site, www.cpradr.org.

October 24, 2003 - American Bar
Association - San Francisco, CA

Executive Director Arthur Bryant
will be a panelist discussing class action
settlements during the ABA’s 7th
Annual National Institute on Class
Actions. Time and place of event TBA.
For more information, please contact
Scott L. Nelson at 202-588-7724 or
visit their web site, www.abanet.org.

November 6, 2003 - American Bar
Association - Washington, DC

Staff Attorney Leslie Brueckner will
be a panelist discussing class action set-
tlements during the ABA’s 7th Annual
National Institute on Class Actions.
Time and place of event TBA. For
more information, please contact Scott
L. Nelson at 202-588-7724 or visit the
ABA’s web site, www.abanet.org. ■

TLPJ Speakers Educate Trial Lawyers, Students,
and Public Interest Groups

O
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1717 Massachusetts Avenue, NW
Suite 800
Washington, DC 20036
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West Coast Office
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Suite 275
Oakland, CA 94612
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Roberta E. Ashkin
Danielle Banks
Esther Berezofsky 
Robert J. Bonsignore
Raymond P. Boucher
Robert E. Cartwright, Jr.
Michael V. Ciresi
Joan B. Claybrook
Gerri R. Colton
Tracey D. Conwell
Linda M. Correia
Harry G. Deitzler
Mike Eidson
Steve E. Fineman
Grover G. Hankins
Steve Baughman

Jensen
Lynn R. Johnson
Rosalind Fuchsberg

Kaufman
Jack Landskroner
Roger L. Mandel 
Stanley J. Marks
S.C. �Buster�

Middlebrooks 
Richard H. 

Middleton, Jr.
Mark R. Mueller
Jack H. Olender 
Stuart Alan Ollanik 
Robert L. Parks
Albert M. Pearson III 
Kieron F. Quinn 
Anthony Z. Roisman 
John F. Romano
William A. Rossbach 
Ronald H. Rouda

Federico C. Sayre 
Leonard W. Schroeter 
Bernard W. Smalley, Sr. 
Stephen M. Smith
James C. Sturdevant 
C. Tab Turner
Sharon L. Van Dyck
James Vititoe
Henry �Hank� Wallace
Simon Walton
Mikal Watts  
Perry Weitz
Martha K. Wivell 
Stephen I. Zetterberg 

Former Presidents
Fred Baron
Robert E. Cartwright, Sr.
Joseph W. Cotchett
Anthony W.

Cunningham
Jeffrey P. Foote
J.D. Lee
Salvador A. Liccardo
Mary A. Parker
Eugene I. Pavalon
Peter Perlman
Joseph A. Power, Jr.
Leonard M. Ring
Dean A. Robb
Susan Vogel Saladoff
Nicole Schultheis
George W. Shadoan
William E. Snead
Daniel F. Sullivan
William A. Trine
Ted M. Warshafsky 
Michael E. Withey

The TLPJ Foundation
Board of Directors 2002-2003

Paul L. Stritmatter, President
J. Gary Gwilliam, President-Elect

Jeffrey M. Goldberg, Vice President
Thomas M. Dempsey, Treasurer

Alan R. Brayton, Secretary
Susan Vogel Saladoff, Immediate Past President

Sandra H. Robinson, Executive Committee
Gerson H. Smoger, Executive Committee
Mona Lisa Wallace, Executive Committee

George W. Shadoan, President, TLPJ, P.C.

Staff Update
e are delighted to welcome two exceptional
employees to our National Headquarters staff.

First, Benjamin J. Wakefield joined
Trial Lawyers for Public Justice in January as our
new Environmental Enforcement Attorney. Ben
received his J.D. and an Environmental and
Natural Resources Law Certificate from
Northwestern School of Law of Lewis & Clark
College in Portland, Oregon in 1996. In 2000, he
served as a judicial law clerk for the Honorable
Robert W. Redding in the Circuit Court for the
State of Oregon. Before joining TLPJ, Ben worked
as an attorney in the U.S. Environmental
Protection Agency’s Office of Administrative Law
Judges, which adjudicates challenges to administra-
tive enforcement actions of the EPA. Twice receiving the EPA Award for

Superior Performance, he researched and drafted
numerous decisions in cases brought under the
environmental laws of the United States.

Second, Louise Calise joined The TLPJ
Foundation in January as our new Senior
Development Assistant. She has experience working
with several direct marketing agencies to support the
marketing goals of non-profits. 

Before joining The TLPJ Foundation staff, Louise
worked as Development and Communications
Director with SOC Enterprises of Arlington,
Virginia. Louise is an active member of both the
Direct Marketing Association of Washington and
the Association of Fundraising Professionals.

We are happy to have these two outstanding new
employees with us. ■Louise Calise

Benjamin J. Wakefield
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If you or your firm or organization have a web site, please help us

advance the public interest and spread the word about Trial Lawyers

for Public Justice by linking to TLPJ�s web site, which has won

more than 30 web design awards to date. To add a free, interactive

�TLPJ button� to your site, just visit www.tlpj.org/button.htm.

National radio commentator Jim Hightower named the TLPJ web

site as a �Pick o� the Month� for June 2003. And ResourceShelf

named TLPJ�s Database for Public Interest Advocates as its Legal

Research �Web Resource of the Week� on June 12, 2003.

ResourceShelf is a highly respected, daily electronic newsletter 

for information professionals, compiled and edited by research

consultant and author Gary D. Price, MLIS. ■
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The TLPJ Foundation
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Suite 800
Washington, DC 20036-2001
Phone: (202) 797-8600
Fax: (202) 232-7203
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S U P P O R T  T R I A L  L A W Y E R S  
F O R  P U B L I C  J U S T I C E

Yes, I want to support the public
interest work of TLPJ!

Join the 
TLPJ Foundation

Please enroll me in the following annual giving category:

❑ Member: $250 or more
❑ Supporting Member: $500 or more
❑ Sustaining Member: $1,000 or more
❑ Advocate: $2,500 or more
❑ Benefactor: $5,000 or more
❑ Patron: $10,000 or more
❑ Associate Member: $100 or more*

* limited to non-lawyers, law professors, government and public 
interest lawyers, and lawyers in practice less than five years.

❑ Student Member: $25 or more
Year of graduation

Name

Firm

Address

City State Zip

Phone Fax

Referred by

Please make your tax-deductible contribution payable to: 
The TLPJ Foundation, 1717 Massachusetts Avenue, NW,
Suite 800, Washington, DC 20036-2001

❑ My check is enclosed.
❑ Please bill me.
❑ Charge my ❑ Visa ❑ MasterCard ❑ American Express.
Account #

Signature

Exp. Date

S A V E  T H E  D AT E !
Mark your calendar for Tuesday, July 22, 2003,

for TLPJ�s 21st Anniversary Gala and Auction in

San Francisco at The Palace Hotel. During this

special event, TLPJ will honor all the finalists for

the 2003 Trial Lawyer of the Year Award and

announce the winner(s). See page 16 for a list

of the 41 trial lawyers named as finalists for

their work on eight exceptional cases. ■

alifornia Attorney General
Bill Lockyer will keynote
The TLPJ Foundation’s

Annual Meeting on Sunday, July
20, 2003 from 3:30 to 5:30 p.m.
in the Nikko III Room of the
Nikko Hotel in San Francisco. A
free cocktail reception will imme-
diately follow the meeting. Other
speakers will include TLPJ
Executive Director Arthur H.
Bryant. 

On June 13, 2003, Lockyer
was elected President of the
National Association of Attorneys General. The Association
fosters interstate cooperation on legal and law enforcement
issues, conducts policy research and analysis of issues, and
facilitates communication between the states’ and U.S. terri-
tories’ chief legal officers and all levels of government. 

Lockyer was elected California’s 30th Attorney General in
November 1998. Since taking office, Lockyer has reinvigo-
rated California’s environmental protection, antitrust law,
consumer law, civil rights enforcement, and law enforcement
functions. Lockyer has worked to improve public safety
through increased attention to crime prevention and criminal
apprehension, support and vigorous enforcement of firearms
laws, and new services to victims of crime. He has made solv-
ing crimes through the use of DNA technology one of his
top priorities. And Attorney General Lockyer is at the fore-
front of California’s efforts to hold Enron and other compa-
nies accountable for manipulating the energy market and
defrauding California and its consumers. 

Lockyer served in the California legislature for 25 years,
chaired the Senate Judiciary Committee and led the Senate
as President Pro Tem from 1994 to 1998. ■

C

Bill Lockyer

CA Attorney General 
Bill Lockyer to Keynote
Annual Meeting, July 20


