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S EC UR I NG AC CE SS TO
J U ST I CE F OR A LL

“

The right to sue and defend in

the courts is the alternative of force.
In an organized society
it is the right conservative of all
other rights, and lies at the
foundation of orderly government.
It is one of the highest and most
essential privileges of
citizenship.

”

That’s what the Supreme Court said nearly a
century ago in Chambers v. Baltimore & Ohio
Railroad Company, 207 U.S. 142 (1907). But
now the “right conservative of all other rights”
is under attack. We must preserve it – and the
principles on which our nation is based.
Trial Lawyers for Public Justice was founded to
enforce the “right conservative of all other
rights.” We fight in the courts – for the poor
and the powerless, the environment, consumers’
rights, workers’ rights, civil rights, civil liberties,
and corporate and government accountability.
We cannot allow the “right conservative of all
other rights” to be eliminated for anyone.
Americans don’t pledge allegiance to liberty and
justice “for some.” We must keep the courthouse doors open for all. ★

FI GH TI N G

F ED ER AL

P RE EM PT I ON

C

orporate wrongdoers misuse federal
preemption to eliminate access to
justice. They argue that they can’t be
sued, even if they acted outrageously, because a
federal statute, regulation, or action wipes out
– or “preempts” – all lawsuits and state laws
that could hold them accountable. They say
they’re immune from suit, are free to do harm,
and their victims have no remedy at all.
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UR ECORD Trial Lawyers for
Public Justice has been successfully fighting
federal preemption for over 20 years. Our
Federal Preemption Project has preserved –
and helped others preserve – access to justice
throughout the federal and state courts. In
the last decade, we’ve been Counsel of Record
before the Supreme Court in two cases
unanimously rejecting preemption. In the
last two years alone, we’ve defeated preemption in cases involving unsafe cars and boats,
HMOs, phone customers’ rights, and more.

ACCESS AT RISK: Corporate

defendants and government officials have
mounted a concentrated effort to expand
federal preemption nationwide. This year, the
Supreme Court will decide in Bates v. Dow
AgroSciences, LLC, whether pesticide manufacturers can be sued; the U.S. Environmental
Protection Agency has switched positions and
says they can’t. The U.S. Food and Drug
Administration is arguing that millions injured
by drugs and medical devices are barred from
court. And the Office of the Comptroller and
Currency claims national banks are immune
from most state consumer protection laws,
including predatory lending laws. We must
defeat such illegitimate – and dangerous –
attempts to extend federal preemption. ★

BAT TL IN G M A N DATOR Y
ARBITRATION

ST O P P ING CL AS S AC TI O N
B AN S A ND AB USE

andatory arbitration is designed to
eradicate the right to a day in court.
Companies use or amend form
consumer, employment, and investors’
contracts to prohibit lawsuits against them
and require customers, employees, and
shareholders to submit to arbitration heavily
weighted in the companies’ favor. There’s often
no knowledge or choice. Companies slip these
provisions into fine print they know isn’t read.
Workers “agree” by keeping their jobs.
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OUR RECORD: TLPJ’s

OUR RECORD: Trial Lawyers

Mandatory Arbitration Abuse Prevention
Project is the acknowledged national leader
in the battle against corporate efforts to use
arbitration to eliminate court access. We
won Ting v. AT&T, the biggest victory in the
country against mandatory arbitration, and
have had up to three lawyers working
full-time on the project, battling and helping
others to battle in cases nationwide. We've
even written the book on the subject, with the
updated, fourth edition of our legal manual
on defeating mandatory arbitration recently
published.
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CCESS AT ISK Mandatory
arbitration provisions are spreading like
wildfire. Banks, HMOs, car dealers, doctors,
and insurers now use them, as do credit card,
mortgage, phone, and computer companies.
The courts will soon decide whether these
provisions are legal – and whether they can
be used to make customers, employees, and
shareholders contractually “waive” all their
rights. We cannot allow this frontal attack
on access to justice to succeed. ★

orporate wrongdoers are trying to ban
and abuse class actions to prohibit access
to justice. They’ve just gotten Congress to
pass legislation that will effectively eliminate many
state court class actions. They’re amending their
form contracts to ban consumers, workers, and
investors from bringing class actions anywhere –
in the courts or arbitration. And they’re trying
to use no-opt-out, coupon, and outrageous class
action settlements to cap their liability and
deprive their victims of any day in court.
for Public Justice is the only public interest
organization in the country that both aggressively
prosecutes class actions and has a special project
to prevent their abuse. We are not involved in
lobbying, but were specially asked to testify in
Congress against the proposed legislation – and
did so. We won the leading decision in the
nation striking down a company’s contractual
class action ban. For nearly a decade, our Class
Action Abuse Prevention Project has been
objecting to – and defeating – proposed class
action settlements that would make the
corporate defendant happy, but deprive the
class members of access to justice.

ACCESS AT RISK: Corporate efforts

to ban and abuse class actions are growing daily.
Corporate defendants are already saying the new
federal law bars many class actions against them.
More and more companies are adding class
action bans to their form agreements. At the
same time, class action defendants are increasingly
proposing no-opt-out punitive damage and other
settlements that would provide their victims
little or no relief, but release all their claims and
eliminate their right to a day in court. ★
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xcessive secrecy is a key weapon in the
attack on access to justice. The reason is
simple. Those abusing power know that,
as Justice Brandeis said, “Sunlight is the best
of disinfectants.” If people don’t know about
injustice, they may not care whether the courts
can be used to correct it. If people don’t know
what’s taking place in the courts, they can’t tell
whether justice is being done. And if people
can’t learn that others’ rights were violated, they
may not know their rights were violated, too.
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UR ECORD Trial Lawyers
for Public Justice has been exposing and
preventing excessive secrecy for over 15 years.
Project ACCESS, our special project against
unnecessary court secrecy, has unsealed
evidence of dangers to the public health and
safety, helped injury victims and others oppose
overbroad protective orders, and educated the
public about the dangers of litigation in secret.
We discovered, disclosed, and defeated an
unpublicized amendment to the Federal Rules
of Civil Procedure that would have allowed
judges to seal documents whenever the parties
agreed – even if there was no justification for
secrecy at all. We helped win public access to a
federal court file about State Farm Insurance
Company’s wrongdoing that had been sealed,
deleted from the federal courts’ computers,
and physically returned to State Farm.
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CCESS AT ISK Efforts to
expand secrecy and limit public access have
increased dramatically. The federal government
asserts that, because of the war on terrorism, it
can make secret arrests and keep the prisoners’
names confidential. New “national security
privileges” are being created and invoked to bar
discovery of key evidence. Newly-proposed
amendments to the Federal Rules of Civil
Procedure would allow companies sued for
wrongdoing to keep many e-mails and other
electronic records secret forever. Companies
are forcing more people into mandatory
arbitration, in part, because mandatory
arbitration is usually secret. And, last year, the
Supreme Court of New Jersey held, for the
first time in the nation, that the public has no
right to seek access to discovery information in
its state’s courts, even when there is no “good
cause” for keeping the information secret and
its public disclosure “could save lives and
limbs.” We must challenge – and defeat –
such excessive secrecy nationwide to preserve
and ensure access to justice. ★

PRESERVI NG

T HE

RI GH TS

T

he attack on access to justice is so
wide-ranging that even the right to
counsel and the right to a jury are
threatened. Forty years ago, the Supreme
Court held in Gideon v. Wainwright that the
Constitution protects the right to counsel for
the poor in criminal cases. Within a decade,
the Legal Services Corporation was created to
protect the right to counsel for the poor in civil
cases, too. The right to a jury trial is explicitly
protected by the Seventh Amendment to the
U.S. Constitution and by State Constitutions.
Both rights, however, are now endangered.
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UR ECORD Trial Lawyers for
Public Justice has already helped repel the new
assaults on the right to counsel and jury trial.
Last year, we and a coalition of public interest
groups, as amici curiae, helped persuade the
Supreme Court to reject the most dangerous
challenge in decades to legal services for the
poor. In Brown v. Legal Services of Washington,
the Court held 5 to 4, as we urged, that using
Interest on Lawyers’ Trust Accounts (IOLTA)
to fund legal services for the poor does
not violate the Takings Clause of the U.S.
Constitution. We also helped defeat a crucial
challenge to the right to jury trial. In Rieff v.
Evans, as amicus curiae, we helped convince
the Supreme Court of Iowa to find that there
is no “complexity exception” to the right to a
jury trial; the right to a jury can’t be taken
away because a case is complex.
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ACCESS AT RISK: The attack

on the right to counsel is just beginning.
Opponents of legal services for the poor have
already announced their intent to challenge
IOLTA funding as unconstitutional on other
grounds. Budget cutbacks in many states have
eviscerated the right to counsel for the poor in
criminal cases. Litigation may be the only tool
to ensure that the right to counsel is preserved.
Meanwhile, corporations have a new tactic for
eliminating the right to jury trial – including
pre-dispute waivers of the right to jury trial in
their form agreements. TLPJ has already filed
an amicus brief challenging this practice before
the Supreme Court of California. The case was
highlighted by The Wall Street Journal in an
article entitled, “Waiving Your Right to a Jury
Trial: After Years of Requiring Arbitration,
Companies Return to the Court System –
But with Conditions.” These conditions are
not acceptable. We must preserve the rights
to counsel and jury trial. ★
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reserving access to justice, at its core,
means upholding the Constitution,
separation of powers, and the courts’ role
in our nation. It shouldn’t be necessary, but it is.
Last year, President Bush asserted that the war
on terrorism gave him unlimited power –
exempt from court review – to imprison U.S.
citizens and foreign nationals indefinitely by
designating them “enemy combatants.” The
Supreme Court rejected that assertion in
Hamdi v. Rumsfeld. The lead opinion said, “It is
during our most challenging and uncertain
moments that our Nation’s commitment to due
process is most severely tested; and it is in those
times that we must preserve our commitment
at home to the principles for which we fight
abroad.” Some with power, however, don’t
accept the courts’ role. They think the President
and Congress (or the Governor and legislature
at the state level) should be free to eliminate
people’s rights.

OUR RECORD: Trial Lawyers for

Public Justice is dedicated to upholding the
Constitution and preserving the courts’ role
in our nation. We joined amici curiae briefs
urging the Supreme Court to ensure access to
justice – and the courts’ crucial role – in three
key cases last year: Hamdi, Rasul v. Bush, and
Padilla v. Rumsfeld. We also won a key victory
preserving victims’ rights, and the role of the
courts, when the Maryland legislature passed
legislation eliminating HMO members’ rights
and retroactively validating the HMOs’ illegal
double-billing. In Harvey v. Kaiser Foundation
Health Plan of the Mid-Atlantic States,
Maryland’s highest court held the legislation
unconstitutional.

C O N S T I T U T I O N
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:

CCESS AT ISK The attack on
access to justice – and the courts’ role in our
system – is just beginning. The federal
government has released Hamdi to Saudi
Arabia, but not one Guantanamo Bay
detainee has yet received a court hearing.
The government still won’t allow them to
meet with lawyers. Meanwhile, corporate
wrongdoers are pushing Congress to do to
their victims what President Bush tried to do
to “enemy combatants” – eliminate their access
to the courts. Proposed legislation in Congress
would extinguish millions’ right to a day in
court: asbestos victims, medical malpractice
victims, MTBE water contamination victims,
gun violence victims, and many more. The
Access to Justice Campaign will target and
help challenge unconstitutional legislation
closing the courthouse doors. ★
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I

want to support the precedent-setting work of
Trial Lawyers for Public Justice and TLPJ’s
Access to Justice Campaign to keep the court
house doors open for all. Please enroll or renew me
as a member of The TLPJ Foundation at the following tax-deductible annual giving level:
❑ Member ($250)
❑ Supporting Member ($500)
❑ Sustaining Member ($1,000)
❑ Advocate ($2,500)
❑ Benefactor ($5,000)
❑ Patron ($10,000)
❑ Associate Member ($100) Limited to non-lawyers,
professors, government and legal services lawyers in
practice less than 5 years.
❑ Student Member ($25) Year of graduation:

❑ I do not want to enroll or renew as an annual member
at this time, but I do want to make the following taxdeductible special gift contribution in support of TLPJ’s
Access to Justice Campaign:
❑ $5,000 ❑ $2,500 ❑ $1,000 ❑ $500 ❑ $250
❑ Other
Name
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Firm/Organization
Address
City/State/Zip
Phone
Fax
E-mail
Referred by

❑ I have enclosed a check for $
❑ Please bill my ❑ AmEx ❑ MC ❑ VISA
Credit Card Number
Expiration Date
Signed
Please make your tax-deductible membership or
special gift contribution payable to:

The TLPJ Foundation, 1717 Massachusetts Ave., NW,
Suite 800, Washington, DC 20036-2001 Fax: 202-232-7203

THANK YOU!
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UR ECORD Trial Lawyers for
Public Justice is dedicated to upholding the
Constitution and preserving the courts’ role
in our nation. We joined amici curiae briefs
urging the Supreme Court to ensure access to
justice – and the courts’ crucial role – in three
key cases last year: Hamdi, Rasul v. Bush, and
Padilla v. Rumsfeld. We also won a key victory
preserving victims’ rights, and the role of the
courts, when the Maryland legislature passed
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Maryland’s highest court held the legislation
unconstitutional.

TL PJ

M I SS IO N

Trial Lawyers for Public Justice is a
membership supported national public
interest trial lawyers’ firm that marshals
the skills and resources of trial lawyers to
create a more just society. Through creative
litigation, public education, and innovative
work with the broader public interest
community, we:

★

increase access to the courts;

★

protect people and the
environment;

★

hold accountable those who
abuse power;

★

challenge governmental,
corporate, and individual
wrongdoing;

★

combat threats to our judicial
system; and

★

inspire lawyers and others to
serve the public interest.

Supported by over 3,000 member s
nationwide, TLPJ provides the legal
talent necessary to pursue significant
and precedent-setting lawsuits that have
broad public interest impact.
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Oakland, CA 94607-3616
Phone: (510) 622-8150
Fax: (510) 622-8155
Web Site: www.tlpj.org
E-mail: tlpj@tlpj.org
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