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Air Act citizen suit settlement in New
Jersey history. Under the terms of the
March 1998 settlement, the New Jer-
sey Steel Corporation will pay a $1.3
million civil penalty for its past viola-
tions of the Clean Air Act. The suit had
already forced the company to spend
additional millions on plant improve-
ments to end its violations of the law.

“This record settlement sends a
message that illegal air pollution will
not be tolerated,” said TLPJ Environ-
mental Enforcement Attorney Mark
Wenzler, lead counsel in the case. “It is
an important victory for the public
interest. New Jersey Steel is ending its
illegal pollution and a serious threat to
the public’s health is being eliminat-
ed.”

TLPJ Wins Record NJ Clean Air Act Settlement
New Jersey Steel to Pay $1.3 Million Penalty

TLPJ’s Environ-
mental Enforcement
Project (EEP) noti-
fied New Jersey Steel
(NJ Steel) of its inten-
tion to sue in the fall
of 1995, after discov-
ering thousands of
Clean Air Act viola-
tions by the company.
NJ Steel’s own emis-
sion monitoring re-
ports showed nearly
continuous violations
of legal limits for
nitrogen oxides, vola-
tile organic com-
pounds, and carbon
monoxide. Neither the state nor the
Environmental Protection Agency
(EPA) had done anything to stop the
illegal pollution. When the company

failed to adequately respond, TLPJ
took action.

In March 1996, TLPJ filed a citi-
zen suit in U.S. District Court in

n a record-setting environmental law
victory, Trial Lawyers for Public Jus-
tice has just won the largest Clean

colleges and universities, beyond the
reach of federal laws prohibiting dis-
crimination? In the first decision of its
kind, the U.S. Court of Appeals for the
Third Circuit has answered this ques-
tion with a resounding no.

On March 16, 1998, the Third Cir-
cuit ruled in Smith v. NCAA that the
NCAA is subject to Title IX of the
Education Amendments of 1972,
which prohibits sex discrimination in
educational programs or activities that
receive federal funds. Trial Lawyers
for Public Justice had joined in an

amicus brief urging the court to rule
as it did.

“The ramifications of this ruling
are not only significant for gender
equity in college sports, but for civil
rights more broadly,” said TLPJ Staff
Attorney Adele Kimmel, who assisted
in drafting the amicus brief authored
by the National Women’s Law Center.
“The NCAA must now ensure that it
governs the athletic programs of its
members in accordance with Title IX
and related civil rights laws barring
discrimination on the basis of race,
national origin, and disability.”

NCAA Held Subject to Title IX’s Ban
on Sex Discrimination
Ruling Bolsters TLPJ’s Race Discrimination Suit, Too

I
s the National Collegiate Athletic
Association (NCAA), which governs
intercollegiate athletics at all major

See NJ Steel, page 8.

See NCAA, page 6.

Ed Lloyd and NJ PIRG student-activists helpedEd Lloyd and NJ PIRG student-activists helpedEd Lloyd and NJ PIRG student-activists helpedEd Lloyd and NJ PIRG student-activists helpedEd Lloyd and NJ PIRG student-activists helped
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A Breath of Fresh Air - Compliments of TLPJ

Fred BaronFred BaronFred BaronFred BaronFred Baron

diseases in this country can
be placed squarely on the
steps of corporations whose
plants emit illegal amounts of
chemicals that create pollu-
tion. Although there is a
broad web of intricate federal
emissions regulations, en-
forcement is another matter.
Outnumbered and over-
whelmed regulators often
default in their attempts to
protect the thousands of po-
tential victims of this often undetected activity.

That was the case with New Jersey Steel Corporation’s
plant in Middlesex County, New Jersey. Almost with impu-
nity, this plant’s nearly continuous violations went unchal-
lenged and unpunished for almost a year, raining large
quantities of hazardous chemicals into the atmosphere and
subsequently down into the lungs of the neighboring popu-
lation. Until, that is, TLPJ’s Environmental Enforcement
Project team took action. Our lawyers, led by Mark Wenzler
and Jim Hecker, and our co-counsel from the Rutgers Envi-
ronmental Law Clinic, filed suit on behalf of two citizen
groups -- later joined by the New Jersey Department of
Environmental Protection (DEP)-- in a landmark case to
force NJ Steel to comply or shutdown. Remarkably, NJ
Steel’s initial response was to petition the DEP for an
amendment to its license, essentially seeking to legalize its
past actions. As reported on page one of this issue, out-
standing lawyering ultimately brought NJ Steel to the settle-
ment table for the record-breaking resolution of the case.

To me, though, the real story involves a more funda-
mental victory worth noting: together, through TLPJ, we
really can (and do) make a difference in the quality of life.
As committed trial lawyers, we understand the importance
of the civil justice system for redeeming the rights of our
clients, even in the face of powerful adversaries. TLPJ pro-
vides the vehicle for protecting the rights of those who so
desperately need help, but cannot easily access private
counsel.

And there is something else important worth noting.
Because of our successes in the significant cases we have
handled over the years, the phone keeps ringing with po-
tential clients requesting our help. We cannot afford to let
the calls go unanswered. Too much is at stake, not just for
our potential clients, but for the civil justice system itself.
Which brings me to the pitch:

Joe Power and Mike Caddell have been assigned the
thankless task of co-chairing the Special Gifts Committee.
Until our membership expands significantly (another major
focus of our attention), we must supplement our income
through special gifts from our members. Because of what
we have accomplished so far, your investment is justified.
Because of what we must accomplish in the future, your
investment is essential. Please help justice prevail.

uch of the blame for
rising rates of childhood
asthma and other lung

mental law achievements. In the past few years, our Environ-
mental Enforcement Project has also won record-setting
settlements against polluters in Arkansas, Oklahoma, Ten-
nessee, and Puerto Rico. These victories demonstrate the
value of a unique congressional invention: citizen suits.

Most of our federal environmental statutes provide that, if
companies violate the law and the government does nothing
about it, then affected citizens can sue. Congress correctly
thought citizen suits could force polluters to comply with the
law -- and pay for breaking it.

That’s why a case discussed on page eight of this issue,
the Supreme Court’s decision in The Steel Co. v. Citizens for a
Better Environment, is so disturbing. It effectively eliminates
citizen suits under the Emergency Planning and Community
Right-to-Know Act, otherwise known as EPCRA.

EPCRA requires compa-
nies using and releasing toxic
chemicals into the environ-
ment to report their activities
annually. The government
then publishes summaries of
those reports, informing the
public of potential hazards and
giving the companies an in-
centive to decrease their us-
age and releases. If a company
fails to submit required re-
ports and the government
does nothing, then citizens
can sue – forcing the company
to file the reports, pay a penal-
ty to the government, and pay the citizens’ legal costs and
fees. Sixty days before suing, however, the citizens must
notify the company of their intent to sue, so a lawsuit can be
avoided if possible. Usually, a company receiving a notice
letter will quickly file the reports; suit will only be filed if the
company and citizens cannot agree on an appropriate penalty.

That’s what happened in The Steel Company case, after
the company failed to report for six years that it released tons
of deadly hydrochloric acid annually into Chicago’s environ-
ment.

But the Supreme Court held that, once the reports were
filed, citizens could not sue, since the penalty was not paid to
the citizens. A generalized interest in deterring toxic releas-
es, it held, was not sufficient to give the company’s neigh-
bors standing to sue.

The likely result: no more EPCRA citizen suits. Compa-
nies will simply file their reports when and if they receive a
notice letter. And, since EPCRA enforcement is not a high
government priority, violations and toxic releases will in-
crease -- demonstrating, once again, the value of citizen suits.

The Value of Citizen Suits
ur landmark Clean Air Act victory against New Jersey
Steel, featured on page one and in President Fred Baron’s
column, continues a long line of extraordinary environ-

❖ ❖

President's Report

Executive Director's Report
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United scored one victory on March 4,
1998, but an appeal lies ahead. At the
final hearing on the proposed settle-
ment in Cusack v. Bank United of Tex-
as, U.S. District Judge James B. Zagel
of Chicago and the settling parties
agreed to strike the one-way gag order
attacked by TLPJ, but the remainder
of the settlement -- which provides
potentially worthless coupons and
keeps their rebate rates secret -- was
approved over TLPJ’s objections.

“We are pleased that the one-way
gag order has been eliminated, but
still believe that the settlement should
not have been approved,” said TLPJ’s
Leslie Brueckner, who authored the
brief objecting to the proposed settle-
ment.  “We are very concerned that
the coupons being provided to class
members may be
worthless. The settling
parties should not be
allowed to hide the
truth about either the
number of people who
have used similar cou-
pons in the past, or the
number of people who
will use the coupons in
this case.”

The Cusack class
action alleges that Bank
United cheated its mort-
gage customers by
maintaining excess
“cushions” in their es-
crow accounts. In De-
cember 1997, a pro-
posed settlement was
reached that would
settle all claims by pro-
viding those customers
with coupons redeem-
able for a $175 discount only if they
refinance or obtain a new mortgage
from Bank United.  The coupons could
not be used in conjunction with any
other Bank United discount offers. In
addition, while similar settlements had
been reached in the past, the parties
failed to disclose the coupon rebate

percentages in those cases, and the
proposed settlement kept the rebate
rates in Cusack secret. Finally, the
settlement created a one-way gag
order barring all class members and
class counsel -- but not Bank
United or its counsel -- from
talking to the press about
the deal, and said that “nei-
ther counsel for the Class
nor any Class member may,
under any circumstances,
refer to, reveal, or charac-
terize the Settlement Agree-
ment or any of its terms.”

Challenging the settle-
ment on behalf of two class
members, TLPJ argued that
the one-way gag order was
an unconstitutional prior
restraint on speech and that
the coupon redemption rates had to
be publicly disclosed.  TLPJ also
contended that the settlement should

be rejected be-
cause of insuffi-

cient proof that
the coupons
would provide
any real value to
the class. Al-
though counsel
for the settling
parties have ne-
gotiated similar
coupon deals in
other mortgage
cases over the
past several
years, they have
refused to inform
the court or the
public about how
many people actu-
ally redeemed
those coupons.
TLPJ also point-

ed out that the settlement makes it
easy for Bank United to manipulate
its closing costs and other discounts
to strip the coupons of any value.  If
this happens, then the sole beneficia-
ry of the deal will be Bank United,
which will obtain a complete release
from liability at no additional cost.

The parties responded by agreeing
to eliminate the one-way gag order, but
otherwise stuck to their deal.  On
March 4, Judge Zagel struck the gag
order, rejected TLPJ’s contentions, and

approved the settle-
ment.  He then entered
an order sealing all
information about the
number of customers
who actually redeem
the coupons over the
next five years.  TLPJ
will be filing an appeal.

“Neither courts nor
the public can protect
against abusive class
action settlements if
they take place in an
atmosphere of secrecy
and concealment,” said

TLPJ Staff Attorney Paul Bland, who
presented TLPJ’s objections at the
hearing. “Bank United and class coun-
sel both know the truth about whether
consumers will use these coupons.
They should have been required to
reveal those facts.  And, if the coupons
were proven to have any value, public
disclosure of their redemption rates
should have been required.”

In addition to Brueckner and
Bland, Joseph A. Power, Jr. of Chica-
go’s Power, Rogers and Smith, and
TLPJ’s Arthur Bryant are also serving
as co-counsel for the objectors.  No
briefing date has been scheduled yet
for the appeal.

TLPJ Defeats One-Way Gag Order in Proposed Bank
United  Nationwide Class Action Settlement
Other Secrecy Provisions and Coupons Approved Over TLPJ’s Objections

TLPJ’s challenge to a proposed nation-
wide class action settlement of con-
sumer fraud claims against Bank

provided to class members
may be worthless. The
settling parties should not
be allowed to hide the
truth about either the
number of people who
have used similar coupons
in the past, or the number
of people who will use the
coupons in this case.

W e are very concerned
that the coupons being

Did You Know?
 TLPJ Legal Briefs are Online

You can download many of
TLPJ’s legal briefs from our web
site – free of charge! You will also
find TLPJ press releases, case in-
formation, legal information packet
order forms, and membership
information online. If you haven’t
visited our web site yet, there’s no
better time than the present. The
site can be found at http://
www.tlpj.org. And while you’re
there, bookmark us!
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the near future. As part of its ongoing
battle against court secrecy, TLPJ filed
a motion to intervene in an Oregon
product liability suit on April 16, 1998,
seeking to unseal reports about and
crash- test videos of the allegedly de-
fective airbags in 1994 and 1995 Nissan
Altimas.  According to a legal investiga-
tion, the airbags have
deployed in low-speed
collisions and caused
eye injuries to auto
occupants in 14 sepa-
rate incidents.

TLPJ’s motion to
intervene in Swanson v.
Nissan Motor Co., Ltd.,
et al., now pending in
Oregon federal court,
emphasizes the com-
pelling public interest
in access to informa-
tion about airbag safe-
ty, particularly crash-
test videos and reports created to com-
ply with U.S. government regulations.
The sealing of such information, the
motion stresses, prevents consumers
from analyzing and responding to the
differences among airbag systems.

“Nissan insists that these airbags
are safe, but based on the facts known
to date, the public has reason for con-
cern. If there really is no problem, then
Nissan should agree to public disclo-
sure of its crash-test videos and related
materials,” said TLPJ cooperating coun-
sel Jeffrey Foote of Portland, Oregon.
“As long as these materials are kept
secret, the public will never know the
truth.”

The lawsuit was filed by plaintiff
Norma Swanson, who was riding as a
passenger in her 1994 Altima when the
driver ran over a curb, causing the
passenger-side airbag to deploy. Air-
bags are supposed to fully deploy be-
fore they come into contact with the
auto occupant’s face. However, accord-
ing to Ms. Swanson’s lawyers, the air-
bag struck her in the face as it was
inflating, resulting in a broken nose
and permanent injuries to both eyes.
Ms. Swanson is seeking compensatory

and punitive damages for negligence
and product liability. Her suit alleges
that Nissan’s Altima had a defective
airbag system, and that Nissan inten-
tionally chose to conceal this defect.

TLPJ filed its motion to intervene
on behalf of Parents for Safer Airbags,
a nonprofit organization dedicated to
promoting safer airbags through edu-
cation, legislation and product liability
litigation, and the Oregon Consumer

League, a nonprofit con-
sumer advocacy and lobby-
ing group. The motion
challenges Nissan’s desig-
nation of the crash-test
videos as confidential pur-
suant to a stipulated um-
brella protective order that
prohibits public disclosure
of all discovery materials
in this case. TLPJ contends
that the information must
be made available to the
public because Nissan has
not shown “good cause”
for maintaining secrecy,

and the public interest favors disclo-
sure.

“The law requires Nissan to prove
‘good cause’ for keeping its crash-test
videos and related information secret,”
said TLPJ’s Leslie Brueckner, co-coun-
sel for the intervenors. “We do not
believe Nissan can meet that burden in
this case. If Nissan’s airbag system is
defective, the public has a right to
know about it.”

TLPJ’s brief points out that there is
a wide variance in the design and safe-
ty performance of airbag systems. The
better designed airbag systems – such
as those found in the Lexus, BMW, and
Mercedes – have caused no deaths or
severe injuries.  That is because those
systems include design features such
as “tethers” (internal straps that keep
the bag from extending dangerously
close to the occupant) and “dual
thresholds” (a 12 mph “trigger” if the
occupant is unbelted and an 18 mph
“trigger” if the occupant is lap-belted).
The Altima, however, has neither fea-
ture.

TLPJ contends that, because air-
bags are now required in all new cars,
the public has a strong interest in

knowing about the features and safety
benefits that differ among airbag systems.
Armed with information about the differ-
ences in airbag systems, consumers can
make more informed decisions when
buying a new car. Public access to such
information will also place pressure on all
manufacturers to adopt the safer design
features found in better airbag systems.
Given this strong interest in disclosure,
and the lack of any need for secrecy, TLPJ
has urged the court to lift the seal on the
crash-test videos and reports.

The plaintiff in the case has filed a
similar motion to unseal, requesting that
the protective order be removed from the
crash-test materials and videos. Both
TLPJ and the plaintiff have requested a
hearing on the motion to unseal. Federal
Magistrate Judge Janice M. Stewart is
presiding over the case.

TLPJ’s challenge in Swanson is part of
Project ACCESS, its nationwide campaign
against unnecessary court secrecy.
Through Project ACCESS, TLPJ helps
victims oppose unduly restrictive protec-
tive orders, intervenes in specific cases to
fight for the public’s right to know, and
educates the courts and the public about
the problems posed by litigation in secret.
In TLPJ’s first Project ACCESS challenge,
it successfully unsealed materials on the
dangers of Honda’s three-wheel all-terrain
vehicles in another Oregon case, Oberg v.
Honda Motor Co.

TLPJ Challenges Secrecy in Defective Airbag Lawsuit
Seeks Public Access to Information on Nissan Crash Tests

f TLPJ has its way, consumers
will know more about the dan-
gers of certain Nissan airbags in

Jeffrey FooteJeffrey FooteJeffrey FooteJeffrey FooteJeffrey Foote

PrPrPrPrPr oject Aoject Aoject Aoject Aoject A CCESSCCESSCCESSCCESSCCESS
Materials AMaterials AMaterials AMaterials AMaterials A vvvvvailabailabailabailabailab lelelelele
TLPJ has an extensive set of mate-

rials -- including news articles, deci-
sions, sample briefs, and recommend-
ed reading lists -- to help attorneys
combat court secrecy. We also have
available a data diskette, which fea-
tures an extensive index of materials
on protective and secrecy orders and
cross references to related informa-
tion.

Project ACCESS materials can be
purchased by TLPJ Foundation mem-
bers for $300 and by non-members for
$400. The data diskette can be pur-
chased by members for $90 or by non-
members for $115. To order or for
more information, contact Clarisia
Lovelace at TLPJ headquarters.

❖
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crash victims can sue auto manufac-
turers for negligently failing to install
airbags in their cars. On April 28,
1998, the court will hear TLPJ’s oral
argument in Drattel v. Toyota Motor
Corp., challenging the automaker’s
federal preemption defense and urg-
ing the court to allow injury victims’
claims to be
heard.

“The sole
issue in this
case is wheth-
er Congress
intended Toy-
ota to be im-
mune from
suit because it
did the bare
minimum
required by
federal safety
standards,
which allowed -- but did not require --
it to install airbags,” said TLPJ Execu-
tive Director Arthur H. Bryant, who is
handling the appeal. “New York’s
intermediate appeals court and the
Supreme Courts of four other states
have ruled that Congress intended no
such thing. We are hopeful that the
New York Court of Appeals will
agree.”

The Supreme Courts of New
Hampshire, Indiana, Arizona, and
Ohio have all held that auto manufac-
turers can be sued by crash victims
injured because their cars lacked
airbags. In Drattel, the Second De-
partment of New York’s intermediate
appeals court reached the same con-
clusion. It rejected Toyota’s argument
that the National Traffic and Motor
Vehicle Safety Act of 1966 precludes
such suits, noting that the statute says
compliance with federal safety stan-
dards “does not exempt any person
from liability at common law.” New
York’s Court of Appeals then granted
review, because the Second Depart-
ment’s decision conflicted with a rul-
ing previously issued by the Fourth

Department of the same court.
“We believe that Congress enacted

the 1966 Auto Safety Act to protect
consumers, not leave innocent crash
victims without a remedy,” said plain-
tiffs’ trial counsel Alan M. Shapey of
Lipsig, Shapey, Manus & Moverman,
P.C. “In our view, Caryn Drattel and
similarly situated crash victims have a
right to their day in court.”

The Drattel case arose in November
1991, when
Caryn Drattel
was severely
injured, through
no fault of her
own, as another
car crashed into
her Toyota Ter-
cel at approxi-
mately 25 miles
per hour. At the
time of the colli-
sion, Caryn was
wearing both
the shoulder

harness and lap belt in the Tercel. De-
spite that fact, partly because the Tercel
was so small and light, her head hit the
car’s interior with such force that she
suffered permanent brain damage. She
is now unable to work, care for herself,
or care for her young child.

In March 1993, Jason Drattel,
Caryn’s husband and appointed legal
guardian, sued Toyo-
ta under New York
common law, alleg-
ing that Caryn’s
1991 Toyota Tercel
was negligently de-
signed because it
failed to adequately
protect her in the
crash. Since New
York law requires
plaintiffs to prove
that a safer alterna-
tive design was avail-
able, the Drattels
alleged, among other
things, that the car
would have been
safer if it had an
airbag.

The trial court held, however, that the
Drattels could not try to prove that claim.
Toyota could not be found liable for fail-
ing to install an airbag, it ruled, since
federal regulations allowed Toyota to
manufacture cars with or without air-
bags. The Drattels then appealed, repre-
sented by TLPJ’s Bryant.

On September 15, 1997, the Second
Department of the Appellate Division
reversed. In a 3 to 2 decision, it said:
“Congress did not consider it necessary,
in order to achieve its statutory objec-
tives, to shield automobile manufacturers
from state common law tort claims.
Moreover, a ruling in the plaintiffs’ favor
that a driver’s side air bag was a safer
design alternative would not conflict with
[Federal Safety] Standard 208, which
permits auto manufacturers to choose
among passive restraint systems.”

“We believe the Appellate Division
got it right,” said Bryant. “Congress
understood that common law claims
enhance auto safety by compensating
wrongfully injured victims and encourag-
ing manufacturers to improve their de-
signs. It did not intend to immunize the
auto industry from claims involving air-
bags.”

In addition to Bryant and Shapey,
Brian J. Isaac of New York’s Pollack,
Pollack, Isaac & DeCicco also represents
the Drattels on appeal.

NY High Court to Decide If Auto Manufacturers Can
Be Sued For Failure to Install Airbags
Four States Have Already Rejected Preemption and Permitted Such Suits

N ew York’s Court of Appeals is about
to become the latest state high
court to consider whether injured

Trial Lawyers for Public Justice is a national pub-
lic interest law firm that marshals the skills and re-
sources of trial lawyers to create a more just society.
Through creative litigation, and innovative work with
the broader public interest community, we:

● Protect people and the environment;

● Hold accountable those who abuse power;

● Challenge governmental, corporate, and

individual wrongdoing;

● Guard access to the courts;

● Combat threats to our judicial system; and

● Inspire lawyers to serve the public interest. ❖

TLPJ’TLPJ’TLPJ’TLPJ’TLPJ’ s Missions Missions Missions Missions Mission

Drattel Drattel Drattel Drattel Drattel stemmed from a tragic accidentstemmed from a tragic accidentstemmed from a tragic accidentstemmed from a tragic accidentstemmed from a tragic accident
involving a car without an airbag.involving a car without an airbag.involving a car without an airbag.involving a car without an airbag.involving a car without an airbag.

❖



6 Public Justice Spring 1998

The groundbreaking ruling came in a
Title IX case brought by Renee M.
Smith, a law student who sued the NCAA
pro se after she was barred from playing
volleyball for Hofstra and the University
of Pittsburgh under the NCAA’s “post-
baccalaureate bylaw.” That bylaw bars
student-athletes from participating in
athletics at a postgraduate institution
other than the one from which the stu-
dent earned his or her undergraduate
degree. Smith argued that the NCAA
discriminated against her in refusing to
waive enforcement of this bylaw, claim-
ing that the NCAA grants more eligibili-
ty waivers to male than female athletes.
A lower court judge dismissed her case,
holding that the NCAA could not be
sued under Title IX because it is not a
recipient of federal funds.

The Third Circuit reversed the lower
court’s ruling based on the NCAA’s
agency relationship with federally fund-
ed colleges and universities, all of which
pay annual membership dues to the
NCAA. “The NCAA is a voluntary organi-
zation created by and comprised of the
educational institutions which essentially
acts as their surrogate with respect to
athletic rules,” Judge Morton I. Green-
berg wrote for a unanimous court. Judge
Greenberg found that the most analo-
gous case on the books was the Sixth
Circuit’s decision in Horner v. Kentucky
High School Athletic Association, which
addressed the applicability of Title IX to

 tling for equity for women in sports. On
May 16, 1998, Ripon College will award
Bryant an honorary degree as part of its
commencement exercises focusing on
“Title IX and the Rise of Women’s Athlet-
ics.”

Ripon College is a small co-ed liberal
arts institution of higher learning located
in Ripon, Wisconsin. For the past 38
years, it has been holding commence-
ments with a program and honorary de-
gree recipients related to a designated
theme. Past themes have ranged from
“The Performing Arts” to “Philosophy

a state high school athletic association.
In Horner, the plaintiffs were female

student-athletes who alleged that the
association received dues from its mem-
ber high schools, many of which receive
federal funds, and that a state statute
authorized the designation of the associa-
tion as an agent of the state board of edu-
cation. They alleged that the association
violated Title IX by sanctioning fewer
sports for girls than boys and by refusing
to sanction fast pitch softball for girls.
The court held that the association would
be subject to Title IX if the plaintiffs
could prove their allegations regarding
the association’s functioning and financ-
ing.

In Smith, a Western District of Penn-
sylvania judge attempted to distinguish
Horner by noting that “even if the
[NCAA] receives dues from member
schools which receive federal funds, un-
like the situation in Horner, there is no
statutory connection between the parties
such that the defendant can be consid-
ered the ‘agent’ of its member institutions
that receive federal financial assistance.”
But the Third Circuit found that this dis-
tinction was without a difference, noting
that the “NCAA acts no less than the
association in Horner as an agent of its
member institutions merely because it
lacks statutory authority for its activities.”
It emphasized, moreover, that the federal
regulations enforcing Title IX defined a
“recipient” of federal funds as any entity
“which operates an educational program
or activity which receives or benefits
from” such funds. The NCAA meets this
definition.

The importance of the Third Cir-
cuit’s decision is by no means limited to
Smith. It also bolsters the plaintiffs’
position in Cureton v. NCAA, TLPJ’s
national race discrimination class action
pending in federal district court in Phila-
delphia. TLPJ’s suit charges that, by
misusing standardized college admis-
sions tests, the NCAA’s freshman eligi-
bility rules violate the discriminatory
effects regulations issued by certain
federal agencies under Title VI of the
Civil Rights Act of 1964. Like Title IX,
Title VI’s prohibition against discrimina-
tion applies to programs or activities
that receive federal funds. The Third
Circuit’s ruling makes it clear that, con-
trary to the NCAA’s position in Cureton,
the NCAA is subject to Title VI as a
recipient of federal funds.

“The Third Circuit’s decision in
Smith reinforces the argument that we
have been making all along in our race
discrimination suit against the NCAA,”
said TLPJ’s lead counsel in Cureton,
André L. Dennis of Stradley, Ronon,
Stevens & Young, LLP. “The NCAA is
subject to Title VI because, in reality,
the overwhelming majority of its mem-
bers receive federal funding.”

The NCAA has petitioned the Third
Circuit for a rehearing en banc on the
Title IX ruling in Smith. We are awaiting
the court’s ruling on that petition.

TLPJ was among eighteen public
interest groups that joined in the Nation-
al Women’s Law Center’s amicus brief in
Smith. Deborah Brake of the National
Women’s Law Center argued the Title
IX issue before the Third Circuit.

and Religion” to “Public Service and the
Judiciary.” Past honorary degree recipi-
ents have included Warren Burger, Barry
Commoner, Duke Ellington, Arthur
Fiedler, Buckminister Fuller, Nikki Gio-
vanni, Stephen Jay Gould, Al Jarreau,
Chaim Potok, B.F. Skinner, Stewart Udall,
John Updike, and Paul Volcker.

This year, to mark the 25th Anniversa-
ry of Title IX, Ripon decided to “honor
men and women who have played a sig-
nificant role in the rise of women’s athlet-
ics in the United States.” Honorary de-
grees will be awarded to Donna Lopiano
of the Women’s Sports Foundation, Ber-
nice Sandler of the National Association
for Women in Education, and TLPJ’s Bry-

ant. While at TLPJ, Bryant has successful-
ly represented more women intercolle-
giate athletes and potential athletes in
Title IX litigation than anyone in the coun-
try.

“I was absolutely stunned to receive
this invitation,” said Bryant. “I truly am
honored to receive such recognition and
to be included in any way in such august
company.”

As part of the commencement week-
end, Bryant and the other honorees will
participate in an educational forum for
students, faculty, and guests at Ripon Col-
lege. They will also be given a brief oppor-
tunity to address the graduates and attend-
ees during the commencement exercises.

Ripon College to Honor Bryant For Title IX Work

E xecutive Director Arthur Bryant
is about to receive unique recogni-
tion for his and TLPJ’s success in
bat-

NCAA Subject to Title
IX Prohibitions

NCAA, from page 1.

❖

❖
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to TLPJ’s  precedent-setting Title IX
victory, and the school’s liability for
discriminating against women in its
intercollegiate athletic program be-
came final. Through a happenstance
of scheduling, on the very same day,
Brown was required to submit its
second proposed plan for compliance
with Title IX to the U.S. District Court
in Providence, Rhode Island. Now,
TLPJ’s challenge to that plan is about
to be heard.

“While Brown has been prohibited
from eliminating any women’s teams
since we won a preliminary injunction
in 1992, it still has not been required
to come into full compliance with Title
IX -- and its proposal does not ensure
that full compliance will ever take
place,” said TLPJ lead counsel Lynette
Labinger of Roney & Labinger in Prov-
idence. “We realize that Brown can
comply in a number of ways, but the
one thing it must do is comply. ”

The class action lawsuit, Cohen v.
Brown University, was filed in April
1992, after Brown terminated funding
for its women’s gymnastics and volley-
ball teams. The suit charged Brown
with violating Title IX of the Education
Amendments of 1972, the federal law
that prohibits sex discrimination by all
educational institutions receiving fed-
eral funds.

In December 1992, TLPJ won a
preliminary injunction requiring
Brown to reinstate the women’s
teams. In April 1993, the U.S. Court of
Appeals for the First Circuit unani-
mously affirmed the preliminary in-
junction pending trial. In March 1995,
after a three-month trial, Senior U.S.
District Court Judge Raymond S. Pet-
tine found Brown in violation of Title
IX and ordered it to submit a proposed
plan to come into compliance. In July
1995, Judge Pettine found Brown’s
proposal unacceptable and ordered it
to upgrade four women’s teams --
gymnastics, fencing, water polo, and
skiing -- to fully funded varsity status.
In November 1996, the First Circuit
affirmed the decision finding Brown
in violation of Title IX, but said that

the school should be given another
chance to develop its own plan for
compliance.

Brown then sought Supreme Court
review, which was denied on the same
day that the school’s second proposed
compliance plan was due. After the
Supreme Court denied review, howev-
er, Judge Pettine re-
tired and the case was
reassigned to Judge
Ernest Torres, who
had to familiarize him-
self with the case’s
lengthy record. Mak-
ing matters even more
complicated was the
convoluted nature of
Brown’s second pro-
posal.

Throughout the
litigation, Brown re-
peatedly claimed that
it could not afford to
fund volleyball, gymnastics, or any
new teams for women. (On the eve of
trial, Brown rescinded its decision to
cancel women’s volleyball, saying it
had received a major gift which would
be used to help finance the team.) The
school insisted that, if it was found in
violation of Title IX and could not
eliminate women’s teams, its only
option would be to eliminate men’s
teams instead. After losing at trial in
1995, however, the school backed off.
Its first proposal was to establish max-
imum team sizes for men, minimum
team sizes for women, and create
several new women’s junior varsity
teams, even though the case focused
on varsity teams. It vowed that, if this
proposal was rejected, it would then
have to eliminate men’s teams.

Judge Pettine dismissed Brown’s
first proposal as “wholly inadequate”
and said “defendants have not made a
good faith effort to comply with this
Court’s mandate.” Noting that Brown
could come into compliance by simply
funding positions for 40 additional
women (by upgrading the women’s
gymnastics, fencing, skiing, and water
polo teams), but that it would have to
eliminate positions for 213 men to
comply via that route, he ordered
Brown to upgrade the women’s posi-

tions. On appeal, the First Circuit said,
“We agree with the district court that
Brown’s proposed plan fell short of a
good faith effort to meet the require-
ments of Title IX,” but held that the
school had the right to eliminate
men’s teams if it wanted and should
be permitted to submit a second pro-

posed compliance plan.
Brown’s second plan

does not propose to elimi-
nate any men’s teams or to
elevate the 40 women’s
positions. In addition to
establishing maximum
men’s team sizes and mini-
mum women’s teams, it
proposes to establish both a
new University-funded
lightweight women’s crew
team and a new donor-
funded coed (but predomi-
nantly women’s) equestrian
team. It also proposes to

sponsor women’s gymnastics as a
donor-funded team, even though
Judge Pettine previously found that
the team could not survive on that
basis.

Despite numerous requests,
Brown failed to provide any informa-
tion as to how these three teams
would actually be funded and operate.
TLPJ, therefore, urged Judge Torres
either to reject Brown’s proposal or to
hold an evidentiary hearing. On Feb-
ruary 13, Judge Torres announced
that a hearing would be scheduled for
mid-May. TLPJ’s attorneys are eager
for the hearing to begin.

Executive Director Arthur Bryant,
co-counsel for the women athletes,
said, “After insisting that it can’t find
funding for women’s gymnastics,
Brown now claims that it can find
funding for an entire equestrian team.
How it is supposedly going to do this --
much less find sufficient varsity inter-
collegiate athletic competition for the
team -- remains to be seen. We look
forward to hearing the evidence.”

TLPJ’s litigation team in Cohen also
includes Ray Marcaccio of Blish &
Cavanaugh and Amato DeLuca of
DeLuca & Weizenbaum, both of Provi-
dence, Sandra Duggan of Philadel- 
phia, and TLPJ’s Leslie Brueckner.

Brown University Title IX Compliance Still in Dispute
TLPJ Challenge to School’s Proposed Compliance Plan to be Heard

O
ne year ago, on April 21, 1997, the
U.S. Supreme Court refused to
hear Brown University’s challenge

Lynette Labinge rLynette Labinge rLynette Labinge rLynette Labinge rLynette Labinger
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New Jersey on behalf of the Public
Interest Research Group of New Jersey
(NJPIRG) and the Natural Resources
Defense Council (NRDC). In August
1996, the New Jersey Department of
Environmental Protection (DEP)
joined the citizen suit as a plaintiff.

Ed Lloyd, director of
the Rutgers Environmen-
tal Law Clinic and co-
counsel in the case, noted
the importance of the
state’s involvement, say-
ing, “This is the first time
that DEP joined a Clean
Air Act lawsuit initiated by
citizens against a polluter.
Often, citizens are in the
unenviable position of
trying to prevent state
regulators from stopping
their efforts to challenge illegal pollu-
tion. There is tremendous potential for
significant reductions in air pollution
when environmental regulators work
with concerned citizens rather than
against them.”

The settlement has important pub-
lic heath benefits. The EPA has desig-
nated New Jersey as a “severe nonat-
tainment area” for ozone pollution be-
cause the state regularly exceeds

EPA’s health-based ambient air quality
standard for ozone pollution. Two of
the pollutants emitted by NJ Steel --
volatile organic compounds and nitro-
gen oxides -- react with sunlight to
cause ground level ozone, and some of
the highest ozone pollution readings in
the state have occurred near the NJ
Steel plant. Ozone pollution can cause
wheezing, coughing, and shortness of

breath in the short run, and
has the potential to perma-
nently damage the lungs after
long-term exposure.

NRDC Attorney Nancy
Marks said, “Only when major
polluters are made to strictly
comply with their permits will
New Jersey begin to lower
ozone pollution, comply with
EPA standards, and provide
healthier air for its citizens.
This settlement demonstrates
that strict permit compliance

can and should be required in every
enforcement case.”

The lawsuit actually had an effect
on what NJ Steel’s permit required.
After TLPJ filed suit, NJ Steel applied
to DEP for a new permit with substan-
tially higher emission limits. TLPJ then
hired Bruce Bell of Carpenter Environ-
mental Associates to help TLPJ study
the causes of NJ Steel’s violations,
evaluate its permit application, and

recommend appropriate emissions con-
trols. After hearing from TLPJ and Bell,
DEP issued a new permit in November
1997 that appropriately limited the com-
pany’s emissions.

According to Wenzler, “Without
TLPJ’s involvement, NJ Steel would have
been granted a permit that essentially
legalized its excess emissions. Our tech-
nical and legal analysis resulted in DEP
requiring additional emission control
technology and stricter emission limits.”

A total of $100,000 of the $1.3 million
penalty will fund a supplemental environ-
mental project to improve air quality near
the NJ Steel plant. Edison Greenways
Group will use the grant to reduce vehi-
cle usage and subsequent ozone pollution
along the U.S. Route 1 corridor through
the local county. The group plans to work
in conjunction with businesses, civic or-
ganizations, environmental groups, and
local and state governmental agencies to
meet this goal.

The NJ Steel citizen suit is the first in
a series of Clean Air Act enforcement
cases initiated by the EEP. Pending cases
include Carr v. Eldorado Chemical Co.
and Texans United v. Crown Central Petro-
leum Corp. See case update, page 12, for
details. The EEP is also investigating
other potential Clean Air Act citizen suits,
and intends to make Clean Air Act en-
forcement a priority.

HHHHHiiiiiggggghhhhh     CCCCCououououourrrrrttttt     DeDeDeDeDennnnnieieieieies Cis Cis Cis Cis Citttttiiiiizzzzzens’ens’ens’ens’ens’     RiRiRiRiRiggggght ht ht ht ht ttttto So So So So Suuuuue ue ue ue ue unnnnnder der der der der EEEEEPCPCPCPCPCRARARARARA
Ruling on Standing Will Weaken Environmental Enforcement Efforts Nationwide

T he U.S. Supreme Court ruled on
March 4, 1998, that citizens have
no right to sue a company that

 failed to file legally required reports of
its hazardous chemical releases. The
decision in The Steel Co. v. Citizens for a
Better Environment rejected the argu-
ments advanced by TLPJ in an amici
curiae brief filed on behalf of twelve
environmental groups.

“The Supreme Court’s decision is
disappointing, but not surprising,” said
TLPJ Environmental Enforcement Attor-
ney Jim Hecker, who authored the amici
brief. “The Court in general, and Justice
Scalia in particular, has been signaling
its intent to cut back on citizen standing
for years.”

The facts of the case were fairly typi-
cal for a citizens’ suit brought under the

Emergency Planning and Community
Right to Know Act (EPCRA), which
requires manufacturers to file publicly
available annual reports of all major
usage and releases of toxic chemicals.
Even though The Steel Co. admitted
violating EPCRA for seven years, the
Court held that it gained immunity from
suit by filing its reports after receiving
the citizens’ notice of suit, but before the
suit was filed. At that point, the only
available remedy for the company’s past
violations was civil penalties, which
must be paid to the U.S. Treasury. The
Court ruled that the citizens lacked
standing to sue because they had no
cognizable interest in obtaining those
penalties.

As a practical matter, the Court’s
decision eviscerates the citizen suit

remedy under EPCRA, since most compa-
nies can easily prepare and file belated
reports during the 60-day notice period
required before filing suit. In addition, the
Court’s opinion displays a general hostili-
ty to citizen suits by suggesting that civil
penalties alone do not deter illegal con-
duct or protect citizens from environmen-
tal harm sufficiently to give citizens a
legal interest in suing. Congress could
restore citizens’ right to sue under this
statute by giving them the right to recov-
er a share of the penalties or their costs
in investigating a suit, or by allowing a
portion of the penalties to be used for
beneficial environmental projects in the
community where the violator is located.
The ruling in The Steel Co. will not ad-
versely affect any currently pending TLPJ
case.

Record Settlement
NJ Steel, from page 1.

See New Jersey Steel,  page 9.

Mark WenzlerMark WenzlerMark WenzlerMark WenzlerMark Wenzler
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Judge have taken actions to limit Exx-
on’s pollution of the Houston Ship Chan-
nel. These actions reinforce the cre-
dence of the claims asserted in a federal
lawsuit filed by TLPJ and Texans United
against Exxon in March 1996.

The lawsuit, Texans United v. Exxon,
charges that, since 1991, Exxon has
dumped billions of gallons of untreated
wastewater and contaminated stormwa-
ter from its Baytown, Texas refinery
complex into the Houston Ship Channel,
just above Galveston Bay. The suit claims
that these discharges were not autho-
rized by Exxon’s discharge permit under
the Clean Water Act (CWA). The suit
also claims that these discharges con-
tained enough benzene to qualify as a
hazardous waste under the Resource
Conservation and Recovery Act (RCRA).
In two independent actions, the EPA
recently agreed with TLPJ’s position on
the discharges, and the U.S. District
Court ruled that the discharges con-
tained enough benzene to be covered by
RCRA.

“The EPA and the court have taken
important steps to prevent Exxon’s pol-
lution of the Ship Channel,” said TLPJ
Environmental Enforcement Attorney
Jim Hecker, lead counsel in the case.
“Their recent actions send a clear mes-
sage to Exxon that its hazardous dis-
charges into public waters will not be
tolerated.”

The suit challenged untreated dis-
charges by Exxon on 67 days during the
five years from 1991 through 1995. EPA

EPA and Court Act to Stop Exxon’s Water Pollution
Actions Bolster TLPJ’s Citizen Suit Claims Against Exxon

I
n the last few months, both the U.S.
Environmental Protection Agency
(EPA) and a U.S. District Court

effectively agreed with TLPJ and Tex-
ans United that these discharges were
improper and must be severely restrict-
ed. On January 26, 1998, the EPA re-
vised Exxon’s CWA discharge permit to
prohibit the untreated
discharges, except
during rainfall events of
more than 7 inches in
24 hours. EPA also
directed Exxon to build
a new stormwater re-
tention pond within two
years so that Exxon can
avoid discharges during
even larger rainfall
events of 8.5 inches in
24 hours.

Five weeks later, on
March 2, 1998, U. S. District Judge
Kenneth M. Hoyt  agreed with TLPJ
and Texans United that Exxon had used
the wrong method to sample the ben-
zene concentrations in its discharges.
Under RCRA, if wastes contain more
than 0.5 parts per million of benzene,
they are classified as hazardous and
cannot be disposed on land or in sur-
face impoundments unless stringent
treatment standards are met. TLPJ
contended that Exxon had violated
RCRA, and had seriously underestimat-
ed the amount of benzene in its dis-
charges, by averaging its benzene sam-
ples over an entire year. The court
agreed with this argument, and ordered
Exxon to prepare a new sampling plan
that measures the flow-weighted con-
centration of benzene in each dis-
charge. This will significantly tighten
the standard for compliance, and

should ensure that less benzene enters the
environment.

Though Exxon’s future discharges will
be restricted significantly by these actions,
the federal court rejected TLPJ’s efforts to

penalize Exxon
for its past dis-
charges. The
court held that
Exxon had ade-
quately dis-
closed the na-
ture of those
discharges in its
1989 permit
application, and
therefore was
shielded from
liability under

the CWA. TLPJ contended that that appli-
cation was deficient because the key sec-
tion only mentioned discharges of “storm-
water runoff,” not the more concentrated,
untreated, process wastewater that Exxon
also discharged. The court cited Exxon for
“inexcusable neglect” in failing to make a
more complete and accurate disclosure,
but found that other sections of the appli-
cation contained enough information to
overcome this error. The court also de-
clined to penalize Exxon for its deficient
sampling method under RCRA because the
state of Texas had previously approved
that method.

This case is one of a series brought by
TLPJ’s Environmental Enforcement
Project to make polluters comply with the
law and pay for violating it. In addition to
Hecker, TLPJ’s legal team includes Valorie
Davenport of Houston and Robert Fugate
of Mansfield.

Record Settlement
New Jersey Steel, from page 8.
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The NJ Steel case represents other
important “firsts” as well. It is one of
the first cases nationally to rely on
data from a continuous emissions
monitor system (CEMS) to prove
violations of the Act. A CEMS moni-
tors and records hourly pollution emit-
ted from a plant. Without CEMS data,
it would have been impossible to cal-
culate accurately the scope of NJ
Steel’s illegal pollution. One federal
court has held that CEMS data can be
used to establish liability, and is equiv-

alent to an admission by the polluter
of its illegal emissions. As this type of
monitoring becomes more common, it
will be easier to identify significant
polluters and to bring enforcement
actions against them.

The NJ Steel settlement is also the
first EEP case in which the penalty is
designed to force the polluter to pay
the full cost of offsetting the excess
pollution it emitted into the air. The
$1.3 million penalty represents the
price NJ Steel would have had to pay
to purchase emissions credits on the
open market to cover the amount of
illegal pollution it emitted. This meth-

odology ensures that the polluter does
not gain financially from understating or
failing to account for its level of emis-
sions when it obtains a permit. This
method will provide a useful precedent
for future Clean Air Act enforcement
cases in New Jersey and elsewhere.

The settlement in the NJ Steel case
was reviewed and approved by the U.S.
Department of Justice on April 6, 1998.
The consent decree must be approved by
U.S. District Court Judge Joseph A.
Greenaway before it becomes final.
Those events are expected to take place
by late April. TLPJ’s Jim Hecker also
served as co-counsel in the case.
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DansbyDansbyDansbyDansbyDansby
In Dansby v. Queen Carroll, TLPJ

filed an amicus brief urging the Ala-
bama Supreme Court to hold that it
violates due process for a class action
involving substantial damages to be
settled on a no-opt-out basis. TLPJ
filed the brief because of a concern
that the growing trend of no-opt-out
class action settlements has helped

Class Action Abuse Prevention Project Update

T LPJ’s Class Action Abuse Preven-
tion Project reports these other
key developments:

 a proposed no-opt-out class action settlement of all civil
rights and personal injury claims that could be pursued by
victims of human radiation experiments conducted by the
University of Cincinnati. TLPJ contends that the proposed
settlement in In Re: Cincinnati Radiation Litigation is an
unconstitutional attempt to cap the defendants’ liability and
prevent all class members from pursuing their claims indi-
vidually.  See Winter 1998 Public Justice.

After hearing testimony and extensive argument regard-
ing the proposed no-opt-out settlement, Judge Beckwith
vowed that she would “follow the law” even if it meant the
settlement failed. She urged the settling plaintiffs, the de-
fendants, and the objecting plaintiffs to enter into mediation
to resolve their differences, offering to withhold a ruling in
the meantime. In brief remarks to a courtroom packed with
over 100 class members and 29 lawyers, she said,
“[R]egardless of what else you may think of Mr. Bland’s
arguments, I am going to follow the law. That’s what he has
suggested that I do.”

“We are very pleased that the court is taking a hard look
at this proposed no-opt-out settlement,”said Bland, co-coun-
sel in the case. “We hope that the parties will voluntarily
change the agreement -- as the law requires -- to allow ob-
jecting class members to opt out. These individuals should
not have been forced to undergo radiation experiments
without their consent, and they should not be forced to
settle their claims based on those experiments without
their consent.”

The class action lawsuit, In Re: Cincinnati Radiation
Litigation, arises out of a series of radiation experiments
conducted by doctors at the University of Cincinnati be-
tween 1960 and 1972. A total of 88 cancer patients, all of
whom apparently had radio-resistant tumors, were selected
to undergo total or partial radiation. The majority of the
patients were elderly, their schooling averaged out to 4th

TLPJ Argues Challenge to No-Opt-Out Class Action
Settlement of Cincinnati Radiation Victims' Claims
Court Vows to “Follow the Law”, Urges Parties Towards Mediation

grade level, and many were African-American. All but one of
the patients have since died.

The plaintiffs, who are family members of the former
patients, allege that the radiation treatments were illegal and
were performed to provide the U.S. Department of Defense
with information on the effects of nuclear radiation. They
also allege that the patients were not adequately informed of
the nature and risks of the treatment and that the radiation
caused extensive pain and suffering, accelerating the deaths
of many of the patients.

When the class action was originally filed, several (if not
all) of the class members were specifically promised that
they would always have the right to opt out and pursue their
claims individually if they chose to do so.  The defendants,
however, insisted they would settle only if no one was al-
lowed to opt out. So now a proposed no-opt-out settlement
has been reached, even though the U.S. Constitution and the
Federal Rules governing class actions both protect class
members’ rights to opt out of cases for money damages.

The settling parties rely upon a provision of the Federal
Rules that arguably limits the right to opt out when the de-
fendants do not have sufficient funds to satisfy all claims.
TLPJ believes, however, that this provision is plainly inappli-
cable to this case, in which the defendants (who include the
University of Cincinnati,  the City of Cincinnati, and the U.S.
government) clearly have sufficient funds to satisfy all
claims.

“Plaintiffs cannot be forced to join a class action settle-
ment except in very limited circumstances, and this case
does not fit any of those exceptions,” said TLPJ Staff Attor-
ney Leslie Brueckner, co-counsel in the case. “We are very
hopeful that all of the parties will respond to the court’s sug-
gestion that they work this matter out in a way that recogniz-
es the rights of all class members.”

TLPJ’s challenge to the proposed no-opt-out settlement in
this case was filed as part of its Class Action Abuse Preven-
tion Project. Arthur Bryant also is serving as co-counsel for
TLPJ in the case.

O n March 16 and 17, 1998, TLPJ Staff Attorney F. Paul
Bland, Jr. appeared before U.S. District Judge Sandra
Beckwith of the Southern District of Ohio to challenge

defendants limit their liability for
wrongdoing at the expense of the con-
stitutional rights of their victims. We
are awaiting a decision.

FibrFibrFibrFibrFibreboareboareboareboareboarddddd
On March 3, 1997, a group of ob-

jecting class members asked the U.S.
Supreme Court to review a decision by
the U.S. Court of Appeals for the Fifth
Circuit approving a no-opt-out settle-
ment in Flanagan v. Ahearn. The pro-
posed deal would establish a fund to
compensate all persons exposed to

asbestos manufactured by the Fibre-
board Corporation who had not filed
or settled claims against the company
as of August 27, 1993. Fibreboard –
worth an estimated $235 million at
the time of the settlement (and much
more now) – would contribute almost
none of its assets to the settlement,
which would be funded solely by
Fibreboard’s insurers. TLPJ’s amicus
brief before the Fifth Circuit argued
that a defendant cannot legally use a
no-opt-out class action to keep its

See Class Actions, page 13.



Spring 1998 Public Justice 11

 unilaterally amends its standard con-
tract with every one of its customers.
The new contract requires customers
to submit any and all disputes they may
have with the company to binding arbi-
tration, with an arbitrator chosen by
the company. Many times the “con-
tract” is buried within a bunch of junk
mail, and takes effect automatically
after a given period of time – even if
the customer never notices it. The
mandatory arbitration provision auto-
matically strips the customers of their
right to go to court -- or even be includ-
ed in a consumer class action -- if they
someday discover that the company
has breached their contract, defrauded
them, or done anything else to violate
their legal rights.

Only a handful of courts have con-
sidered the enforceability of mandato-
ry arbitration clauses in consumer
contracts, but several early decisions
on the topic have upheld these auto-
matically imposed mandatory arbitra-
tion schemes. The U.S. Supreme Court
has stated in other contexts that there
is a strong public policy favoring arbi-
tration, pointing to the Federal Arbitra-
tion Act, and a number of lower courts
have latched onto that language with-
out examining what mandatory arbitra-
tion really means in circumstances like
these. TLPJ believes those decisions
are wrong and is dedicated to challeng-
ing them.

Several studies have shown that
when consumers are offered the
choice between resolving disputes
through a voluntary arbitration system
or the judicial system, most consumers
prefer the courts. Americans apparent-
ly are attracted by the promise of an
independent judge, a jury of their
peers, and a system with due process
checks built into it. Arbitration fre-
quently involves hefty filing fees, little
or no opportunity to conduct discovery,
limited appeal rights, and generally
fewer due process rights. Unfortunate-

ly, more and more mandatory arbitra-
tion schemes are being imposed upon
consumers in the fine print of standard-
ized contracts that they never even
notice.

TLPJ is very concerned about this
trend towards mandatory arbitration.
Arbitration may often be an effective
and fair way for large commercial enti-
ties to resolve their differences, but it
can be extremely unfair in the consum-
er context. We suspect that, if more
plaintiffs did a better job of developing
a good factual record and making the
right arguments, most courts would
reject mandatory arbitration in the
consumer context.

Why is mandatory arbitration inap-
propriate in the consumer context?
What kind of evidence do plaintiffs
need to compile to defeat mandatory
arbitration?

First, arbitrators often face power-
ful economic incentives that can affect
their neutrality. Many arbitrators com-
pete for the same business. If an arbi-
trator rules against a corporate client
too often, the company can easily take
its business to another arbitrator. Judg-
es and juries are, of course, free of
these temptations. Attorneys for plain-
tiffs faced with a mandatory arbitration
defense should conduct careful discov-
ery on the relationship between the
arbitrator and the defendant, and
should determine whether the arbitra-
tor has much to lose by ruling for the
plaintiff in a  case.

In Rosenberg v. Merrill Lynch,
Pierce, Fenner & Smith Inc., for exam-
ple, U.S. District Judge Nancy Gertner
allowed the plaintiffs in a Title VII dis-
crimination suit to take discovery into
the fairness of the arbitration forum
specified in the employment contract.
After reviewing the evidence that
emerged from that discovery, in Janu-
ary 1998, Judge Gertner held that the
mandatory arbitration clause at issue
there was unenforceable because the
arbitration panels provided for in the
contract were“dominated by the securi-
ties industry.”

One-sided processes are not the
only problem with mandatory arbitra-

tion in the consumer context. Indeed, many
mandatory arbitration contracts forbid
consumers from pursuing their rights on a
class action basis. In fact, some arbitrators
apparently advertise themselves to busi-
nesses that they can help the business
avoid liability in any class action.

In many consumer cases, the defen-
dant’s breach of contract or deception has a
very small dollar impact on the individual
customer. In such a case, it does not make
much sense for one consumer to go to the
time and expense of arbitrating such a loss,
even if the total harm to all of the compa-
ny’s consumers is extremely large. Class
actions are designed to solve this problem.
When damages to a company’s customers
are aggregated, that gives an attorney a
strong incentive to pursue the claim on
behalf of all of the consumers in one case.
The court system can thus provide a strong
remedy in cases where many consumers
have been cheated out of a relatively small
sum. In a system of mandatory arbitration
with no class actions, consumers will effec-
tively have no remedy at all.

Attorneys representing plaintiffs who
are faced with a mandatory arbitration
defense should review the arbitrator’s
agreement with the defendant, raise hard
questions about whether the arbitrators
have the ability to handle class actions, and
investigate whether the arbitrators have
any experience handling class actions.
Attorneys in this position should also de-
termine whether the arbitrator has any
experience handling small consumer cases,
or whether the arbitrator has mostly han-
dled large commercial disputes. In other
words, they should make a complete factu-
al record and urge the judge to reject the
enforceability of the mandatory arbitration
clause.

The proponents of mandatory arbitra-
tion argue that it is a more efficient means
of resolving disputes. In all too many con-
sumer cases, however, mandatory arbitra-
tion means that the courtroom door is
closed to consumers no matter how strong
their claims may be. TLPJ intends to op-
pose mandatory arbitration requirements
imposed on consumers without their con-
sent. We encourage all who encounter
mandatory arbitration defenses to contact
us for assistance.

Beware of Corporate Efforts to Impose Mandatory
Arbitration on Unsuspecting Consumers
TLPJ Will Help Battle to Preserve Consumers’ Rights
by F. Paul Bland, Jr., TLPJ Staff Attorney

A
gain and again across the United
States, a disturbing scenario is
being played out: a large company
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Recent developments in TLPJ cas-
es that are not the subject of sepa-
rate articles in this newsletter are
summarized below.

Bullock v. Northeast Utilities &
Walston v. Northeast Utilities
(Connecticut State Court)

These suits seek damages for brain
cancer victims harmed by electromag-
netic radiation from an electrical sub-
station and high tension power lines
near their homes. Michael Koskoff of
Bridgeport, CT, and John T. Ward of
Baltimore are co-lead counsel. Michael
Withey of Seattle, James Horwitz of
Koskoff’s firm, and TLPJ’s Leslie
Brueckner are co-counsel. In Walston,
the plaintiffs have appealed the trial
court’s grant of summary judgment.
Discovery is still proceeding in Bullock.
Guzman v. Amvac
Chemical Corp.
(Washington Federal Court)

This case seeks to hold the manu-
facturer and distributor of the pesticide
Phosdrin accountable for the poisoning
of three farmworkers. On October 14,
1997, the court granted defendants’
motions for summary judgment, dis-
missing the case in its
entirety based on
FIFRA preemption and
its interpretation of
state law. Plaintiffs
filed a motion for re-
consideration, which
the court denied.
Plaintiffs appealed the dismissal to the
U.S. Court of Appeals for the Ninth
Circuit, and their brief is due on May
11, 1998. Marcia Meade of Spokane is
TLPJ’s lead counsel. Co-counsel are
Eugene Moen and Michael Withey,
both of Seattle, and TLPJ’s Adele Kim-
mel.  Patti Goldman, of Earth Justice
Legal Defense Fund in Seattle, will be
assisting TLPJ in drafting the appellate
brief.
NY City v. Lead Industries Ass’n
(NY State Court)

This lead paint abatement case
seeks reimbursement from the lead
industry for the cost of removing lead
paint from the city’s public housing.
Neil Leifer of Boston and TLPJ’s Arthur
Bryant are assisting the city’s Corpora-
tion Counsel. Discovery is continuing.

Phillips v. Knotts
(Washington State Court)

This suit was brought on behalf of
two farmworkers poisoned by pesti-
cides that drifted from a neighboring
orchard after being improperly
sprayed by unlicensed applicators. It
alleges that the defendants violated
Washington law by failing to properly
train, supervise, and license the appli-
cators. Discovery is proceeding. Eu-
gene Moen of Seattle is TLPJ’s lead
counsel. TLPJ’s Adele Kimmel is co-
counsel.

Chisolm v. TranSouth
Financial Corp.
(Virginia Federal Court)

This state-wide class action on
behalf of victims of a used car churn-
ing scheme alleges violations of the
federal RICO statute, Virginia statutes,
and common law fraud and conspira-
cy. Two of the three original defen-
dants settled. The claims against the
third defendant, TranSouth, were
dismissed by the district court in
1994, but were reinstated by the U.S.
Court of Appeals for the Fourth Cir-
cuit in 1996. The district court dis-
missed the case against TranSouth
again on July 1, 1997, and the case is
now back before the Fourth Circuit.
Oral argument on the appeal is sched-
uled for April 9, 1998. Kieron Quinn of
Baltimore is TLPJ’s lead counsel. Pro-
fessor G. Robert Blakey of Notre
Dame, Peter Herrick of Chesapeake,
Virginia, David
Rubenstein of the
Virginia Poverty
Law Center,
Stephen Swain of
Virginia Beach,
Virginia, and TLPJ’s
Paul Bland are co-
counsel.
Jeep CJ Class Action
(Maryland State Court)

David Weinstein and Robert Kitch-
enoff of Philadelphia are prosecuting
this class action seeking a refund for
all current owners of Jeep CJs, assist-
ed by TLPJ’s Leslie Brueckner. Plain-
tiffs’ motion for class certification was
denied on April 25, 1996. Settlement
negotiations are ongoing.

Carr v. El Dorado Chemical Co.
(Arkansas Federal Court)

This is a citizen suit under federal
air, water, hazardous waste, and right-
to-know laws on behalf of 29 Arkansas
residents who live near a nitric acid
manufacturing plant in El Dorado, Ar-
kansas. The parties are discussing set-
tlement. TLPJ’s Jim Hecker is co-coun-
sel with Sam Ledbetter and James
Bruce McMath of Little Rock.
Texans United v.
Crown Central Petroleum Corp.
(Texas Federal Court)

This citizen suit
under the Clean Air
Act was brought
against Crown Petro-
leum’s Pasadena, Tex-
as refinery for exceed-
ing federal emission
limits for sulfur diox-
ide and hydrogen sulfide during more
than 14,000 hours since May 1992.
Crown is arguing in a motion to dismiss
that state administrative enforcement
actions bar the suit. Discovery is ongo-
ing. TLPJ’s Jim Hecker and Mark Wen-
zler are lead counsel, and Mike Caddell
and Joe Phillips of Houston are co-
counsel.

Cureton v. National
Collegiate Athletic Ass’n
(Pennsylvania Federal Court)

   This national race discrimination
class action challenges the NCAA’s
freshman eligibility rules. The suit
charges that, by misusing standardized
college admissions tests, the NCAA’s
rules violate Title VI of the Civil Rights
Act of 1964 and its implementing regu-
lations, depriving hundreds of academi-
cally qualified African-American stu-
dent-athletes of the opportunity to re-
ceive athletic scholarships and compete
in intercollegiate sports at major uni-
versities. The NCAA filed a motion to
dismiss, which the court denied on
October 9, 1997. Discovery is proceed-
ing, and the trial is scheduled to begin
in January 1999. Andrè Dennis of Phila-
delphia is TLPJ’s lead counsel. Co-coun-
sel are Danielle Banks of Philadelphia,

Case Update

Toxic Torts

Consumer Rights

Environmental
Enforcement Project

Civil Rights
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J. Richard Cohen of the Southern
Poverty Law Center, and TLPJ’s
Adele Kimmel.
Kleinhesselink v.
Stillwater Mining Co.
(Montana State Court)

This lawsuit on behalf of former
mine safety coordina-
tor Dan Kleinhes-
selink seeks compen-
sation for his job-
related emotional
injuries from the Still-
water Mining Compa-
ny. Kleinhesselink
reported numerous
safety problems to company officials,
but his recommendations for cor-
recting them were repeatedly ig-
nored. Several co-workers were sub-
sequently killed or injured in acci-
dents. A state court judge dismissed
the case, finding plaintiff’s claims
barred by the Montana Workers’
Compensation Act, but Montana’s
Supreme Court reinstated it. The
plaintiff amended his complaint, and
the case is now proceeding before a
different state court judge. A jury
trial is scheduled for December 14,

1998. James Molloy of Helena, Mon-
tana is TLPJ’s lead counsel. TLPJ’s
Adele Kimmel is co-counsel.
Williams v. Wasserman
 (Maryland Federal Court)

TLPJ is co-counsel in this federal
trial of the Maryland Disability Law
Center’s challenge to Maryland’s prac-
tice of warehousing individuals with
traumatic brain injuries in psychiatric
hospitals. TLPJ cooperating counsel
George Shadoan of Rockville, Mary-
land and Nicole Schultheis of Balti-
more, along with TLPJ’s Leslie
Brueckner, assisted with the trial by
cross-examining several of the defen-
dant’s expert witnesses. The trial con-
cluded in September 1997, and we are
awaiting a decision. Nathaniel Fick of
Towson, Maryland is also TLPJ co-
counsel in the case.

Auto Crash Victims’ Rights
   TLPJ has filed amici briefs in

several cases on behalf of a coalition
of public interest groups opposing
automakers’ efforts to avoid responsi-
bility for the deaths and injuries

caused by their delay in installing air-
bags. In the most recent case, the U.S.
Court of Appeals for the Eleventh Cir-
cuit found the plaintiffs’ claims in Irving
v. Mazda impliedly preempted. The
plaintiffs have moved for reconsidera-
tion and rehearing en banc. TLPJ’s
briefs in these cases were written by
Arthur Bryant.
Boat Safety
Victims’ Rights

   In Lewis v.
Brunswick Corp.,
TLPJ filed an
amicus brief
urging the U.S. Supreme Court to rule
that the Federal Boat Safety Act does
not preempt injury victim’s common law
claims against boat engine manufactur-
ers for failing to install propeller guards
just because the Coast Guard consid-
ered whether to issue a regulation re-
quiring all manufacturers to install pro-
peller guards on all boats -- and decided
not to do so. Oral argument took place
on March 2, and we are awaiting a deci-
sion. The brief was written by TLPJ’s
Leslie Brueckner.

assets intact and force some, but not
all, current and future claimants
against it to recover solely from its
insurers. On June 27, 1997, the Su-
preme Court vacated the Fifth Cir-
cuit’s decision approving the settle-
ment and remanded the case for fur-
ther proceedings in light of the deci-
sion in Amchem Products, Inc. v.
Windsor (formerly called Georgine).
(For a discussion of Amchem, see
Summer 1997 Public Justice.) On
January 28, 1998, the Fifth Circuit
issued a one-page per curiam deci-
sion reaffirming the proposed settle-
ment, with a lengthy and vigorous
dissent by Circuit Judge Jerry E.
Smith. The objectors plan to seek
review by the U.S. Supreme Court
again.

HaydenHaydenHaydenHaydenHayden
TLPJ is still awaiting a ruling in

Hayden v. Atochem North America,

Inc., pending in federal district court
in Houston. The proposed no-opt-out
class action settlement in Hayden
would establish a fund to compensate
individuals who lived or worked near
an agrichemical plant in Bryan, Tex-
as, that spewed arsenic into the sur-
rounding environment. TLPJ’s amic-
us brief urged the court to reject the
settlement on the grounds that the
denial of the right to opt out and the
release of claims for future personal
injuries violate class members’ due
process rights. The district court has
not decided whether to approve the
settlement, staying proceedings until
a final judgment is rendered in the
Fibreboard class action. Several ob-
jectors have filed motions to decerti-
fy the class based on the Supreme
Court’s decision in Amchem.

WWWWWalkeralkeralkeralkeralker
The settling parties have ap-

pealed a West Virginia federal court’s
decision in Walker v. Liggett Group,
Inc., to reject the proposed settle-
ment of a massive class action involv-

ing victims of tobacco products manu-
factured by the Liggett cigarette com-
pany. The proposed settlement, which
was preliminarily approved in May
1997 and certified on a no-opt-out
basis, sought to resolve the present
and future personal injury claims of
everyone in the United States who
has ever smoked, or been exposed to
second-hand smoke from, a Liggett
cigarette. On August 6, 1997, the dis-
trict court granted TLPJ’s motion to
decertify the class on the ground that,
in light of Amchem, the enormous
settlement class was too riddled with
conflicts to meet Rule 23’s adequacy-
of-representation requirement. The
settling parties appealed the decision
to the U.S. Court of Appeals for the
Fourth Circuit, and their opening
briefs in support of the settlement
were originally due in December
1997. The briefing schedule has been
stayed, however, based on the parties’
request that they be given additional
time to negotiate a new settlement.
No new deal has yet been presented
to the district court.

Class Action Abuse
Update

Class Actions, from page 10.

❖

Amicus Briefs
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Annual Party To Be Held at Sequoia in Georgetown
Doc Scantlin Will Put You "In the Mood" to "Jitterbug" for Justice

 Scantlin and his Imperial Palms
Orchestra. You will also
have the opportunity to
participate in an auction
offering fabulous prizes,
enjoy a delicious dinner,
and honor the 1998 Trial
Lawyer of the Year.

This exciting event will
be held at Sequoia Restau-
rant on the waterfront in a
very well known part of
Washington, D.C. -- Geor-
getown. Sequoia is built to
resemble a luxury liner
(no, not the Titanic) and is
perched right alongside the Poto-
mac River. Built in 1925, it was mod-
eled and named after the very first
presidential yacht and was in presi-
dential service for 33 years from
Hoover to Johnson.

From the deck of Sequoia, you’ll
enjoy fabu-
lous views
of the
Kennedy
Center, the
many bridg-
es that span
the Poto-
mac, and
other fantas-
tic Washing-
ton, D.C.
sights.

The
evening will
begin with a cocktail reception and
truly entertaining silent and live
auction, featuring some wonderful
prizes. Already offered for the auc-
tion are a sailing trip in the South
Pacific, Santa Fe lodging, a guided
fly fishing trip in the Rockies, a
week’s stay at a rustic French farm-
house in Eastern Bordeaux, and
much more. Last year, Roxanne
Conlin and Tony Cunningham made
outstanding autioneers, soliciting
excitement and laughter from the
crowd, and urging bidders to go
higher and higher, which resulted in

our most successful auction to date.
Unfortunately, Tony will not be able to
join us this year (we’ll miss you Tony),
but Roxanne has agreed once again to

act as auctioneer. We are now in the
process of recruiting a special, equally
dynamic co-auctioneer. The bidding
should fly!

A sumptuous sit-down dinner will
follow the auction, and then the
awards ceremony will begin. We will

honor the
finalists for
and an-
nounce the
winner of
the 1998
Trial Law-
yer of the
Year. This is
sure to be
inspiring, as
all of the
finalists will
have done
extraordi-

nary work serving the public interest
within the past year. Last year, Larry
Baron was named 1997 Trial Lawyer
of the Year for his work on the Kirk-
wood case, where he not only won
justice for a deserving victim, but also
helped persuade the state legislature
to change the law so he could take on
the case. After the presentation of the
finalists and award winner, Foundation
President Fred Baron will hand over
the TLPJ gavel to our 1998-99 Presi-
dent, Joe Power.

Dancin’ with Doc will top off the
evening. Big Band leader Doc Scantlin

and his Imperial Palms Orchestra will
whirl, swing, and sing. The crowd will
laugh, cheer, and dance to the sounds
of the ‘20s, ‘30s, and ‘40s, as Doc takes

us back in time to a speak-
easy, then to an elegant,
romantic ballroom, and over
to the left bank. You’ll see
Doc attired in a tuxedo and
spats with slicked back hair.
Musicians will be tuxedo-
clad, sitting behind big band
stands. Other performers
will sashay across the stage
in flapper dresses or stun-
ning evening gowns, and you
may even see a chorus line.
Tunes will include numbers
from the ‘20s like “Puttin’ On

the Ritz” and the “Charleston,” the
romantic songs of Irving Berlin, Cole
Porter, and George Gershwin from the
‘30s, and the sounds of swing from
Benny Goodman and Glenn Miller.
You’ll be convinced you’ve wondered
into a speakeasy!

“I didn’t think we’d be able to top
last year’s party, but this has all the
makings of a fantastic evening,” said
Foundation President Baron. “Every-
one is familiar with the big band
sounds of the ‘30s and ‘40s. It should
be quite a show.”

Plan on attending now! Mark your
calendar for this event, which is sure to
be a whole lot of fun! And bring your
dancing shoes!

J oin us July 13th at The TLPJ Foun-
dation’s annual party, where you’ll
be beckoned back in time by Doc

Sequoia boasts a spectacular view of Washington, D.C.Sequoia boasts a spectacular view of Washington, D.C.Sequoia boasts a spectacular view of Washington, D.C.Sequoia boasts a spectacular view of Washington, D.C.Sequoia boasts a spectacular view of Washington, D.C.

Last year, Roxanne Conlin and TonyLast year, Roxanne Conlin and TonyLast year, Roxanne Conlin and TonyLast year, Roxanne Conlin and TonyLast year, Roxanne Conlin and Tony
Cunningham were auctioneers.Cunningham were auctioneers.Cunningham were auctioneers.Cunningham were auctioneers.Cunningham were auctioneers.

❖

Foundation Report
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ground, over 200 people gathered on
February 24th to enjoy Maui’s splen-
dor and celebrate TLPJ’s success at
our 1998 Presidents’ Party. Surround-

ed by tiki torches, lush palm trees,
and tropical flowers
in the Grand Wailea
Resort’s ocean-side
lagoon courtyard,
guests enjoyed a
wide variety of deli-
cious foods and laud-
ed TLPJ’s good
works. It was a per-
fect occasion for
catching up with old
and new friends and
TLPJ supporters.

The Presidents’
Party is held annually
in conjunction with the winter conven-
tion of the Association of Trial Law-

yers of America (ATLA). Co-spon-
sored and hosted by the Presidents
and President-Elect of ATLA and The
TLPJ Foundation -- Richard Hailey,
Mark Mandell, Fred Baron, and Joe
Power -- the Presidents’ Party helps
spread the word about TLPJ’s public

interest activities and reinforce
our com-
mon bonds
with ATLA.

This
year’s par-
ty began
with TLPJ
Foundation
President
Fred Baron
welcoming
the attend-

ees, thanking them for coming, and
encouraging any nonmembers present

to consider joining The TLPJ Founda-
tion. He then introduced ATLA Presi-

1998 Presidents’ Party in Maui a Huge Success

W
ith the sun setting over the Pa-
cific ocean and the soothing
sounds of Hawaiian music in the
back-

Curt N. Rodin
William E. Snead

Birds of Paradise ($250)
Block, Krockey,
   Cernugel & Cowgill, P.C.
Robert E. Cartwright, Jr.
Gaylord & Eyerman, P.C.
Gary Gober
Rosalind Fuchsburg Kaufman
John L. Ladle, Jr.
Kenneth M. Suggs
Williams & Trine

Anthurium ($100)
Sharon Arkin

Orchid ($2,500)
Fred Baron

Hibiscus ($1,000)
Bartimus, Kavanaugh,
   Frickleton & Presley
Ferrara, Rossetti & Devoto, P.A.
Gwilliam, Ivary, Chiosso,
   Cavalli & Brewer
Richard Hailey
Mark Mandell
Joseph A. Power, Jr.

Ginger ($500)
Raymond P. Boucher
Richard Middleton

Mark S. Baumkel
James B. Brown
DOAR Communications
Doyle & Brady
Edward Feierstein
Paul Finizio
The Glorioso Law Firm
Mabel D. Haden
Stanley J. Marks
Mary Alice McLarty & Don Brown
Midwest Center for Law & Justice
Richard C. Miller
Faith A. Seidenberg
Williams & Troutwine
Steve Zetterberg

dent-Elect Mark Mandell, who said he
was very honored to be co-sponsoring
the event. Mandell spoke a few mo-
ments on the important work of both
organizations and how each organiza-
tion contributes to creating a more
just society.

The Presidents’ Party is made
possible
by charita-
ble contri-
butions
from TLPJ
support-
ers. In
recogni-
tion of
their gen-
erosity,
we would

like to acknowledge and thank all the
sponsors, listed below, who generous-
ly contributed over $14,000 to make
this event a tremendous success!

Thank You to Our Generous Party Sponsors

Fred Baron, Mary Alexander, and Mark Mandel lFred Baron, Mary Alexander, and Mark Mandel lFred Baron, Mary Alexander, and Mark Mandel lFred Baron, Mary Alexander, and Mark Mandel lFred Baron, Mary Alexander, and Mark Mandell

Bill Trine and Leonard Schroete rBill Trine and Leonard Schroete rBill Trine and Leonard Schroete rBill Trine and Leonard Schroete rBill Trine and Leonard Schroeter

Future member !Future member !Future member !Future member !Future member!

                            

❖

Grover Hankins and Alan Brayto nGrover Hankins and Alan Brayto nGrover Hankins and Alan Brayto nGrover Hankins and Alan Brayto nGrover Hankins and Alan Brayton
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Rules: All contest participants must be TLPJ Founda-
tion members. Anyone paying annual dues for 1998 that
did not pay dues since 1996 or 1997 counts as a new mem-
ber. The contest runs between February 15, 1998 and our
Annual Party on July 13, 1998, but may end prior to July if
a winner is identified as having recruited 20 new members.
The new member’s dues must be paid for the recruiter to
receive credit. The recruiter’s name must appear on the

Member-Get-A-Member Contest Off to Great Start
Help Build Support for TLPJ and Win an Extraordinary Prize at the Same Time!

The first member to recruit 20 new members
wins 3 days and 4 nights accommodations for two at The St. Regis Aspen

(formerly the Ritz-Carlton-Aspen) in Aspen, Colorado,
plus dinner for two at the famed five-star Ajax Tavern, also in Aspen.

completed membership application form submitted to The
TLPJ Foundation.

The winner of the contest will be announced at TLPJ’s annu-
al awards ceremony in July, acknowledged in the fall issue of
our newsletter, Public Justice, and featured on our web site.

Any questions or requests for membership application
forms should be directed to Membership Coordinator Susan
Gombert. Good Luck!

for a  speaker to address civil rights or
consumer rights? Our Officers, coop-
erating counsel, and members of the
TLPJ legal staff are experts in a broad
range of legal areas, including class
actions, secrecy in the courts, civil
rights, consumer rights, worker safe-
ty, toxic torts, the environment, and
many other topics. One of them may
be available to speak at your next
event.

Current speaking engagements
include:

April 14
A Multi-Media Look at Citizen Suits
  Environmental Enforcement Attor-

ney Jim Hecker will speak on
litigating a citizen suit.

Washington, D.C.
May 13
National Collegiate Athletic
  Association Title IX Seminar
Executive Director Arthur Bryant will
  speak on Title IX in the 21st century.
Chicago
May 21-23

Center for Democratic
   Renewal Conference
Hate Crimes Summit II:
   Developing Strategies to
   Challenge Hate in America
TLPJ is co-sponsoring the event.
Outreach Committee Co-Chair Fred
   Sayre(CA) will speak on using tort
   litigation to battle hate crimes.
Atlanta

If you are interested in attending
any of these events or would like to
request a speaker for your next event,
please contact Communications Direc-
tor Theresa Henige.

TLPJ Staff and Officers Speak Out Across Country
Now Available for Speaking Engagements

N
eed an expert on the environment
or class action abuse at your next
conference or seminar?  Looking

The St. Regis Aspe nThe St. Regis Aspe nThe St. Regis Aspe nThe St. Regis Aspe nThe St. Regis Aspen

❖



18 Public Justice Spring 1998

Show your support by ordering t-shirts and mugs for the whole family,
including the kids! And order a briefcase for yourself!

Our heavy, preshrunk 100 percent cotton t-shirts are available in natural color, with blue and black print or in black with
blue and white print (only available sizes in black are L and XL). T-shirts in adult sizes S, M, L, or XL, are just $15, and
children’s sizes 24 months, 2-4, 4, 5-6, 6-8, 10-12, are just $10. Our 12 oz. cobalt blue ceramic coffee mugs with gold letter-
ing also are just $10. They are made in the USA and microwave safe. Our durable Land’s End © black briefcases with an
embroidered TLPJ logo sell for just $100. Please add $2 shipping/handling for each order.

Simply fill out this form and mail it into us: The TLPJ Foundation, 1717 Massachusetts Avenue, NW, Suite 800, Wash-
ington, D.C. 20036, or fax it to us at 202-232-7203.

Item Size Quantity Cost

Shipping/Handling

Total Cost

Display it Proudlyand Support TLPJ

Name: _____________________________________________

Address: ____________________________________________

____________________________________________________

____________________________________________________

Please make your check payable to The TLPJ Foundation, or
indicate your credit card information below.

Visa MC AmEx

Card #_______________________________________________

Signature:___________________________________________

Exp. Date: _______________

Brigit Rossbach goes for a spinBrigit Rossbach goes for a spinBrigit Rossbach goes for a spinBrigit Rossbach goes for a spinBrigit Rossbach goes for a spin
to show off her new t-shirt.to show off her new t-shirt.to show off her new t-shirt.to show off her new t-shirt.to show off her new t-shirt.

Dylan RossbachDylan RossbachDylan RossbachDylan RossbachDylan Rossbach
relaxes at the Montana Trialrelaxes at the Montana Trialrelaxes at the Montana Trialrelaxes at the Montana Trialrelaxes at the Montana Trial
Lawyers Association Convention.Lawyers Association Convention.Lawyers Association Convention.Lawyers Association Convention.Lawyers Association Convention.

Send us photos of your children (or your colleagues!) proudly showing off TLPJ gear, and maybe we'll feature them in a future issue of Public Jus-
tice! Send photos to Communications Director Theresa Henige.
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Spring 1998
PPPPPUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEHaHaHaHaHave a Case?ve a Case?ve a Case?ve a Case?ve a Case?

If you have a potential case,
please contact your State Coor-
dinator or TLPJ’s national
headquarters.❖❖❖❖❖

The TLPJ Foundation's State Coordinator Network

ALABALABALABALABALABA M AA M AA M AA M AA M A
Clay Hornsby - (205)329-2000
ARIZONAARIZONAARIZONAARIZONAARIZONA
Stanley  J. Marks - (602)254-6071
ARKANSASARKANSASARKANSASARKANSASARKANSAS
Laura J.  McKinnon - (501)521-1555
CALIFORNIACALIFORNIACALIFORNIACALIFORNIACALIFORNIA
(South)
Joseph L. Dunn - (714)347-8855
  jdunn@robinson-pilaw .com
Monica M. Jimenez - (714)542-7395
(Nort h)
Gary Gwilliam - (510)832-5411
  ggwilliam@giccb .com
C O L O R A D OC O L O R A D OC O L O R A D OC O L O R A D OC O L O R A D O
Larry  Tr attler - (303)777-5770
CONNECTICUTCONNECTICUTCONNECTICUTCONNECTICUTCONNECTICUT
Robert  I. Reardon - (860)442-0444
  reardonl aw@aol.com
DISTRICT OF COLUMBIADISTRICT OF COLUMBIADISTRICT OF COLUMBIADISTRICT OF COLUMBIADISTRICT OF COLUMBIA
Gerald I. Holtz - (301)656-1888
GEORGIAGEORGIAGEORGIAGEORGIAGEORGIA
Tom Beisw enger - (706)546-9008
H AH AH AH AH AWWWWWAIIAIIAIIAIIAII
W ayne Parsons - (808)941-2211
ILLINOISILLINOISILLINOISILLINOISILLINOIS
Jeffrey M. Goldberg - (312)236-4146
Joseph A. Power,  Jr.  - (312)236-9381
  p-r-s@juno .com
INDIANAINDIANAINDIANAINDIANAINDIANA
Roger P ardieck - (812)523-8686
KANSASKANSASKANSASKANSASKANSAS
Dwight A. Corrin - (316)263-9706
  dcorr in@ibm.net
KENTUCKYKENTUCKYKENTUCKYKENTUCKYKENTUCKY
Kevin George - (502)569-2727
LOUISIANALOUISIANALOUISIANALOUISIANALOUISIANA
Joseph J.  McKernan - (504)926-1234
MAINEMAINEMAINEMAINEMAINE
Jeffrey  Thaler - (207)784-3576
M A RM A RM A RM A RM A RYLANDYLANDYLANDYLANDYLAND
Simon W alton - (410)235-6425
M A S S AM A S S AM A S S AM A S S AM A S S ACHUSETTSCHUSETTSCHUSETTSCHUSETTSCHUSETTS
James Swartz - (617)742-1900
MICHIGANMICHIGANMICHIGANMICHIGANMICHIGAN
Michael L. Pitt - (810)398-9800
MINNESOMINNESOMINNESOMINNESOMINNESOTTTTTAAAAA
John F.  Eisberg - (612)349-8753

MISSISSIPPIMISSISSIPPIMISSISSIPPIMISSISSIPPIMISSISSIPPI
Roland  C.  Lewis - (601)969-2002
MISSOURIMISSOURIMISSOURIMISSOURIMISSOURI
Robert M.N. P almer - (417)865-3234
  info@palmerl aw.com
M O N TM O N TM O N TM O N TM O N TA N AA N AA N AA N AA N A
William A. Rossbach - (406)543-5156
  warossbach@aol.com
NEBRASKANEBRASKANEBRASKANEBRASKANEBRASKA
Ronald J.  Palagi - (402)397-5000
N E VN E VN E VN E VN E VA DA DA DA DA DAAAAA
Bi l l  Bradley - (702)329-2273
NEW HAMPSHIRENEW HAMPSHIRENEW HAMPSHIRENEW HAMPSHIRENEW HAMPSHIRE
David L. Nixon - (603)669-7070
NEW JERSEYNEW JERSEYNEW JERSEYNEW JERSEYNEW JERSEY
Beth Baldinger - (609)895-7247
NEW MEXICONEW MEXICONEW MEXICONEW MEXICONEW MEXICO
Daymon B. Ely - (505)248-0370
NEW NEW NEW NEW NEW YYYYYO R KO R KO R KO R KO R K
Elise Alpert - (212)297-0228
Seymour Fuchsberg - (212)962-2800
N O RN O RN O RN O RN O RTH CARTH CARTH CARTH CARTH CAROLINAOLINAOLINAOLINAOLINA
Mona Lisa W allace - (704)633-5244
N O RN O RN O RN O RN O RTH DTH DTH DTH DTH DA KA KA KA KA KOOOOOTTTTTAAAAA
David R. Bossart - (701)271-8030
  dbossar t@rr net.com
OHIOOHIOOHIOOHIOOHIO
Jack Landskroner - (216)241-7000
  jack@landskroner .com
O K L A H O M AO K L A H O M AO K L A H O M AO K L A H O M AO K L A H O M A
Emmanuel E. Edem - (405)272-0200
  nemw@ionet.net
O R E G O NO R E G O NO R E G O NO R E G O NO R E G O N
Kathryn H. Clarke - (503)224-7963
PENNSYLPENNSYLPENNSYLPENNSYLPENNSYLVVVVVANIAANIAANIAANIAANIA
Robert  L. Jennings - (412)471-3980
RHODE ISLANDRHODE ISLANDRHODE ISLANDRHODE ISLANDRHODE ISLAND
Thomas W . Pearlman - (401)726-1010
TENNESSEETENNESSEETENNESSEETENNESSEETENNESSEE
Lisa J une Cox - (901)664-9550
Mary A. Pa rker - (615)244-2445
TEXASTEXASTEXASTEXASTEXAS
Scott Hendler - (512)473-3672
U TU TU TU TU TA HA HA HA HA H
C. Richard Henriksen - (801)521-4145
  hhla w@sisna.com
V E R M O N TV E R M O N TV E R M O N TV E R M O N TV E R M O N T
Jerome F.  O’Neill - (802)865-4700
VIRGINIAVIRGINIAVIRGINIAVIRGINIAVIRGINIA
Robert  H. Hovis - (703)642-5800
WWWWWASHINGTASHINGTASHINGTASHINGTASHINGTO NO NO NO NO N
Theodore Spear man - (206)842-0566
  spear man@halcyon.com
WISCONSINWISCONSINWISCONSINWISCONSINWISCONSIN
John C.  Peterson - (920)738-0809
W YW YW YW YW YOMINGOMINGOMINGOMINGOMING
E. James Burke - (307)634-2731

Public Justice is published quarterly by The  TLPJ
Foundation, 1717 Massachusetts Avenue, NW,
Suite 800, Washington, DC 20036. Ph: 202-797-8600.
Fax: 202-232-7203. E-mail: tlpj@tlpj.org. Web site:
http://www.tlpj.org. Articles may be reprinted without
charge or special permission, but please credit The
TLPJ Foundation and send us a copy.

The TLPJ Foundation
Board of Directors 1997-98

Fred Baron, President
Joseph A. Power, Jr., President-Elect

Nicole Schultheis, Vice President
Susan Vogel Saladoff, Treasurer

Michael A. Caddell, Secretary
James Ackerman
Roberta Ashkin
Raymond Boucher
Alan R. Brayton
James Browne
Isaac Byrd, Jr.
Robert Cartwright, Jr.
Michael Ciresi
Joan Claybrook
Roxanne Conlin
Tracey Conwell
Joseph Cotchett
Macon Cowles
Tony Cunningham
Harry Deitzler
Thomas Dempsey
Jeffrey Foote
Abraham Fuchsberg
Jeffrey Goldberg
J. Gary Gwilliam
Robert Habush
Grover Hankins
Dwight James
Monica Jimenez
Rosalind Fuchsberg
   Kaufman
Frederick Kuyken-
   dall, III
J.D. Lee
Ira Leesfield
Salvador Liccardo
Stanley Marks
Jerry J. McKernan

Richard Middleton, Jr.
Richard Miller
Mark Mueller
Jack Olender
Jerry Palmer
Mary Parker
Gene Pavalon
Peter Perlman
Christopher Placitella
Kieron Quinn
Dean Robb
Tony Roisman
William Rossbach
Federico Sayre
Leonard Schroeter
George Shadoan
Charles Siegel
Gerson Smoger
William Snead
Ted Spearman
Paul Stritmatter
Daniel Sullivan
Larry Trattler
William Trine
Mona Lisa Wallace
Simon Walton
Ted Warshafsky
Shirley Watkins
David Weinstein
Harvey Weitz
Perry Weitz
Mike Withey
Martha Wivell
Steve Zetterberg

TLPJ Staff
Arthur Bryant, Executive Director
Leslie Brueckner, Staff Attorney

Adele Kimmel, Staff Attorney
F. Paul Bland, Jr., Staff Attorney

Sarah Posner, Staff Attorney
Jim Hecker, Environmental Enforcement Attorney

Mark Wenzler, Environmental Enforcement Attorney
Barbara Reeves, Office Administrator

Clarisia Lovelace, Administrative Assistant
Paula Athey, Administrative Assistant

Denise Aleman, Receptionist
Erin Johnson, Law Clerk

The TLPJ Foundation Staff
Kathryn Mitchell, Development Director

Theresa Henige, Communications Director
Susan Gombert, Membership Coordinator

Jeffrey Zimmer, Program Coordinator
Cassandra Goings, Administrative Assistant

Gregg Flynn, Administrative Assistant
Leavia Wright, Clerk

Public Justice  is edited and produced by
Theresa Henige.❖❖❖❖❖
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Following is a list of mem-
bers who upgraded their
membership or joined The
TLPJ Foundation since our
last issue. Their recruiters
are listed next to them in
italics.

NEW MEMBERSHIPS

Sustaining Members
Stanley M. Rosenblatt
Susan Rosenblatt

Supporting Member
Owen Gallagher

General Members
Jody L. Aaron - Dean Robb
Jeffrey D. Boyd
David W. Christensen -
   Dean Robb
Ralph Cloar, Jr.
Thomas R. Grande
Jan R. Jurden - Robert Ja-
cobs
Jennifer Anne Kinder -
   Fred Baron
Joseph G. Kopfler
Edward Lau - Rich Miller
Grant W. Parsons -
   Dean Robb
J. Richard Peterson
David A. Schlissel -

New Members
   Tony Roisman
Melanie K. Sharp -
   Robert Jacobs
Samuel L. Simpson -
   Dean Robb
R. Brent Walton -
   Len Schroeter

Associate Member
Mark Gilbert

MEMBERSHIP UPGRADES
Advocate
Isaac K. Byrd, Jr.
Jack Olender

Sustaining Members
Michael J. Galligan
John E. Osborne

Supporting Members
Sharon J. Arkin
Robert M. Beauchamp
David M. Berlin
Robert Cartwright, Jr.
Frederick D. Dilley
Ronald D. Krist
Marcia M. Meade
Gary B. Pillersdorf
Benjamin P. Shein
Wallace Showman
Aaron H. Simon

MEMBERSHIP CONVERSION
General Member
Lawrence Charfoos -
   Dean Robb

Do you have a prize you can donate to this
year’s auction, which will be held at our annual
party in Washington D.C. on July 13? Last year’s
special 15th Anniversary auction raised over
$115,000 to support our public interest activities.

The “Bidding for Justice” auction is a lot of fun
and raises a significant amount of money to sup-
port TLPJ’s cutting-edge public interest work.
Please help us make this year’s event the most
spectacular one yet, by donating a special item.

If you would like to contribute an item to the
auction, please contact Membership Coordinator
Susan Gombert. Thanks!

Call for Auction Items!

❖❖❖❖❖


