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Buckwalter of Philadelphia ruled on
March 8, 1999, that the minimum test
score requirement of the National
Collegiate Athletic Association’s fresh-
man eligibility rule, Proposition 16,
“has an unjustified disparate impact
against African-Americans.” The court
granted the motion for summary judg-
ment filed by Trial Lawyers for Public
Justice in its national race discrimina-
tion class action, Cureton v. National
Collegiate Athletic Association
(NCAA), and barred the NCAA from
“continued operation and implementa-
tion of Proposition 16.” It also held
that the NCAA can be sued under
federal anti-discrimination laws, an
issue left unresolved by the U.S. Su-
preme Court just last month. See sepa-

rate story on page 9.
“This is an enormous victory for

African-American student-athletes and
all who care about equality,” said TLPJ
lead counsel André Dennis of Phila-
delphia’s Stradley, Ronon, Stevens &
Young, LLP. “The court has confirmed
what we’ve said all along -- that federal
law prohibits the NCAA from discrimi-
nating, that the NCAA’s minimum test
score requirement discriminates
against African-American student-
athletes, and that equally effective,
non-discriminatory alternatives are
available.”

The NCAA, which governs inter-
collegiate athletics, requires all poten-
tial student-athletes at major schools
to achieve a particular score on the
Scholastic Assessment Test (SAT) or

TLPJ Wins Race Discrimination Suit Against NCAA
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Court Strikes Down Minimum Test Score
Requirement of Freshman Eligibility Rule

n a decision that garnered head-
lines nationwide, United States
District Court Judge Ronald L.

State Justice (MSJ). On March 3,
1999, the organizations won a land-
mark court order in Bragg v. Robert-
son, blocking state and federal permits
for the largest mountaintop removal
mine in West Virginia history. The
triumph followed on the heels of a
monumental December 1998 settle-
ment, in which the federal govern-
ment agreed to alter its entire ap-
proach to mountaintop mining, giving
greatly enhanced protection to the
environment, but -- for political rea-
sons -- insisted on exempting West

Virginia’s largest proposed mountain-
top removal mine from the settlement.
See Winter 1999 Public Justice.

That mine was not exempt from
the law for long. In early March, Chief
Judge Charles H. Haden II of Charles-
ton, West Virginia, granted the motion
for a preliminary injunction sought on
behalf of the West Virginia Highlands
Conservancy and ten West Virginia
citizens against Hobet Mining Inc.’s
Spruce No. 1 mine. Judge Haden’s
order prevents the company from
taking the tops off the state’s moun-
tains and dumping them in the valleys

Preliminary Injunction Blocks Huge
WV Mountaintop Removal Mine

S
Unprecedented Ruling Protects Environment

core another victory for the envi-
ronment, thanks to Trial Lawyers
for Public Justice and Mountain

Lead counsel André DennisLead counsel André DennisLead counsel André DennisLead counsel André DennisLead counsel André DennisSee Judgment, page 8.

See WV, page 14.
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court order stopping mountaintop removal mining, filed a
major consumer rights class action and won class certifica-
tion in another, challenged two outrageous class action abus-
es, filed civil rights suits on behalf of a whistleblower and
the learning disabled, expanded our battle against federal
preemption, protected victims’ rights in two Supreme Court
cases, and won our first small victory against mandatory
arbitration abuse. We have, in addition, done even more.

Many of these accomplishments have garnered press
attention. The achievement that has received the most pub-
licity, however, is our victory in the Cureton case, our nation-
al race discrimination class action challenging the NCAA’s
minimum test score requirement for freshman eligibility.
And because some of the public response has been so mis-
guided, I want to make clear
what the Cureton case is
about -- and why we won it.

The Cureton case is not
about whether it’s appropri-
ate to establish minimum
academic standards for ath-
letic eligibility. It’s about how
those standards should be
set. We brought -- and won --
the Cureton case because the
NCAA established a wholly
arbitrary standard -- mini-
mum SAT and ACT scores
essentially pulled out of the
air -- that disproportionately
hurt African-American student-athletes.

As a general matter, we would have no problem with
universities holding student-athletes to the same admission
standards as other students. (It is worth noting, however,
that, even with admissions preferences, student-athletes, on
average, already graduate at higher rates than other stu-
dents.) We also would have no problem with the NCAA es-
tablishing athletic eligibility standards that were actually
valid. But to pick a number out of the air that will dispropor-
tionately hurt blacks (and deprive many poor black students
of a chance to get a college education) just isn’t right -- and,
as the court found, it’s a violation of the law.

What standards are ultimately established, of course,
remains to be seen. Our lawsuit doesn’t require that academ-
ic standards for athletes be eliminated or lowered; valid
standards could even be higher! What they can’t be is what
the court found they were -- arbitrary, illegal race discrimi-
nation.

Setting Fair Standards
his has been an incredible few months for Trial Law-
yers for Public Justice. We have won summary judg-
ment against the NCAA, secured the nation’s first

❖

Across the ocean, human
rights lawyer Bajram Kelmen-
di and his two sons were re-
cently dragged from their
home by five uniformed Serbi-
an policemen and executed.
One week earlier, shortly after
driving her children to school,
human rights attorney Rose-
mary Nelson was assassinated
by a bomb in Ireland. The
killings were prompted by
these lawyers’ advocacy of human rights.

In America, the legal battle for justice has not been fought
without bloodshed. Within our lifetimes, many people have
paid a similar price for human and civil rights advocacy. Even
now, events throughout the nation remind us how fragile life
and justice are – and how important the fight for them is.

In New York, the Mayor has refused to criticize his police
force for senselessly spraying over forty bullets into an un-
armed African immigrant. In Illinois, at least twelve innocent
citizens, all minorities, were condemned to death row over
the past twenty years, only to be released through the efforts
of civic-minded individuals, and subsequent DNA testing. The
Chicago police were recently filmed by a television crew drag-
ging innocent young African-American males off buses, hand-
cuffing them, and then kicking their legs out, making them
fall on their faces. The battle for justice goes on.

That’s why Trial Lawyers for Public Justice is so impor-
tant. As this newsletter shows, TLPJ has just won a remark-
able string of legal victories. In March alone, we prevailed in
two landmark efforts against race discrimination and environ-
mental destruction. But much remains to be done. That’s why
we need your support. I ask you to give in three ways.

First, if you have not paid your 1999 membership dues yet,
please renew right away -- at the most generous level you can
afford.

Second, consider making a special one-time gift, especially
one in support of our planned West Coast office. As page 20
notes, support for this ef fort has come from all over the na-
tion. Anyone who makes a one-time tax-deductible contribu-
tion of $10,000 toward this goal by August 1 will be listed as a
Founder of the West Coast office on a plaque permanently
displayed in its lobby. Smaller gifts, and contributions to our
1999 Special Gifts Campaign, will make a big difference, too.

Finally, please join me, Planned Giving Committee Co-
Chairs and Past Presidents Joe Cotchett and Gene Pavalon, all
of our other living Past Presidents, and many other TLPJ sup-
porters in ensuring TLPJ’s future by becoming a Charter
Member of the Public Justice Society. See page 19. The ab-
sence of the late, beloved Past Presidents Robert Cartwright
and Leonard Ring to help launch this planned giving program
only underscores the need for this effort. Help us make sure
the battle for justice goes on.

The Battle For Justice Goes On
e should never forget
the crucial role lawyers
play in obtaining justice.
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I
ing ads, quickly glance at the total and
at any new charges, write the check,
and mail the bill. And if you’re like
most people, you rarely glance at the
interest rate; you know what you’re
being charged. Well, it’s time to look
again. Your credit card company could
be like Chevy Chase Bank.

After years of promising in its
credit card agreement that “your an-
nual percentage rate will never exceed
24 percent,” Chevy Chase Bank disre-
garded that plain language, purported
to amend the agreement without the
legally required notice, and then be-
gan charging 25 percent, 26 percent,
and more. On February 8, 1999, TLPJ
filed a national class action lawsuit
against Chevy Chase Bank, charging
that the company breached its con-
tracts with cardholders by raising
their interest rates in excess of the
promised 24 percent ceiling.

“This is an example of pure corpo-
rate greed,” said John T. Ward of
Ward, Kershaw & Minton of Balti-
more, who is serving as lead counsel
in the case. “If this financial institution
is allowed to unilaterally change the
terms of its contracts with consumers
to charge such excessive interest
rates and fees, nothing will stop other
credit card issuers from immediately
following suit. Chevy Chase is at-
tempting to take advantage of its cus-
tomers, and we plan to put a stop to
it.”

The lawsuit, Wells v. Chevy Chase
Bank, FSB, was filed in Circuit Court
for Baltimore City, Maryland, on be-
half of a nationwide class of hundreds
of thousands of cardholders. For
years, the company’s home office was
located in Chevy Chase, Maryland.
The bank promised cardholders their
interest rates “will never exceed 24
percent,” which is the maximum rate
permissible under Maryland law. It
further guaranteed cardholders that it
would comply with Maryland consum-
er credit laws, which require banks to

TLPJ Files National Credit Cardholder Class Action
Against Chevy Chase Bank for Excessive Charges
Bank Broke Its Promise That Interest Rates “Will Never Exceed 24 Percent”

t’s a very familiar scenario: you
receive your monthly credit card
bill, throw out all the accompany-

ur plans to go bicoastal are beginning to take shape! A po-
tential site has been selected for a TLPJ West Coast office in
the San Francisco Bay area, and generous members are

TLPJ TLPJ TLPJ TLPJ TLPJ WWWWWest Plans Prest Plans Prest Plans Prest Plans Prest Plans Pr oceedoceedoceedoceedoceed

O
already pledging to be Founders of the new West Coast office.
See page 20.  We’ll continue to keep you posted as details develop!

provide specific written notice of any
proposed amendments to cardholder
agreements and to give cardholders
the right to refuse the amendments
and pay off their balances under the
old terms.

In January 1996, Chevy Chase
relocated its home office to McLean,
Virginia, where state law places no
limit on interest
rates. The bank
immediately
tried to elimi-
nate its promise
not to charge
more than 24
percent. In addi-
tion, it increased
other charges
and added new
fees for late
payments or
exceeding credit
limits.  The bank
even applied
these higher
rates and fees to
balances ac-
crued before its move to Virginia.

Many cardholders had been Chevy
Chase customers for years and did not
immediately notice a difference in
their bills. When they began noticing
the dramatic rise in their interest rate,
some called the bank, while others
wrote letters, requesting the “error”
be corrected. In addition to being told
there was no error, consumers were
given no acceptable explanation for
the increase in their interest rate. But
the increase stayed in effect.

“Chevy Chase Bank’s conduct is

simply unconscionable,” said Michael P.
Malakoff of Pittsburgh’s Malakoff,
Doyle & Finberg, who is co-counsel in
the case. “The company broke its word.
Through this class action, we intend to
hold it accountable.”

TLPJ’s lawsuit alleges that Chevy
Chase breached its contract with card-
holders by raising interest rates above

the promised 24
percent cap; apply-
ing the new, higher
interest rates to
balances cardhold-
ers accrued under
the old contract
terms; failing to
provide proper no-
tice of contract
amendments; chang-
ing the method by
which it calculated
cardholders’ finance
charges; and in-
creasing its late fees
and penalties for
customers who
charge more than

their limit.
Consumer Advocate Ralph Nader

has spoken out against Chevy Chase’s
practices and even written a letter to the
B.F. Saul, CEO of Chevy Chase. Nader
did not receive a response.

The lawsuit also names First USA as
a defendant because First USA pur-
chased Chevy Chase’s credit card busi-
ness in September 1998.

In addition to Ward and Malakoff,
TLPJ’s legal team in this case includes
TLPJ Staff Attorneys Sarah Posner and
F. Paul Bland, Jr.

Chevy Chase Bank creditChevy Chase Bank creditChevy Chase Bank creditChevy Chase Bank creditChevy Chase Bank credit
cardholder Dale Wellscardholder Dale Wellscardholder Dale Wellscardholder Dale Wellscardholder Dale Wells
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T
opt-out class action to extinguish vir-
tually all present and future tobacco-
related litigation against it. And TLPJ
is still traveling the na-
tion to stop it. On March
2, 1999, TLPJ filed objec-
tions to Liggett’s latest
attempt to cap its liabili-
ty, this time through the
proposed class action
settlement in Fletcher v.
Brooke Group Ltd. in
Alabama state court.

“Liggett’s serial ef-
forts at class action
abuse must be stopped,”
said TLPJ cooperating
counsel Steve Baugh-
man of Baron & Budd in
Dallas. “In addition to
providing no real relief
to the majority of class members, this
proposed settlement is riddled with
conflicts between the present and
future personal injury victims. There
is simply no basis for certifying a man-
datory class of this type.”

The proposed settlement in Fletch-
er is Liggett’s third attempt to use the
class action device to cut off tobacco-
related claims. First, on March 20,
1997, Liggett filed a class action settle-
ment in Fletcher that included all exist-
ing tobacco-related claims against it,
as well as any future claims that ac-

crue over the next 25 years. Eight
days later, however, the Alabama Su-
preme Court issued a ruling in anoth-
er case -- Ex Parte Holland -- that sug-
gested the proposed class certification
in Fletcher might not be permitted.

Liggett then aban-
doned the Fletcher
settlement and filed a
virtually identical deal
in West Virginia federal
court in Walker v. Lig-
gett.  Although the
Walker settlement re-
ceived preliminary
approval in May 1997,
the settlement was
thrown out at TLPJ’s
urging after the U.S.
Supreme Court issued
its decision in Amchem
Products, Inc. v. Wind-
sor, a hotly contested
class action settlement

involving millions of asbestos victims
nationwide. Amchem held, among
other things, that a settlement class
including enormously diverse groups
of present and future personal injury
victims could not possibly meet the
various certification criteria of Federal
Rule of Civil Procedure 23, which
governs class actions. In response to
TLPJ’s objections, the district court
held in Walker that Liggett’s deal was
unapprovable on its face. Liggett ap-
pealed that decision, but repeatedly
delayed briefing it on the ground that

a new settlement was in the works.
Liggett has now abandoned the

federal courts of West Virginia and
refiled a third settlement, back in
Alabama state court in Fletcher. TLPJ
contends that the settlement suffers
from the same basic defects as its
predecessors and should be rejected
outright.  The deal has been nominally
improved and cosmetically restruc-
tured, but it still cannot withstand
scrutiny in light of Amchem and Hol-
land. Moreover, in an apparent at-
tempt to make Liggett a more attrac-
tive takeover target, the settlement
could provide some immunity to an-
other tobacco company, too. The pro-
posed settlement contains provisions
that would allow certain other compa-
nies to purchase Liggett and insulate
some of their assets from tobacco-
related liability in the process.

The upcoming hearings will con-
sider objections to the settlement. On
April 16, 1999, Mobile County Circuit
Court Judge Robert Kendall will hear
due process and jurisdictional objec-
tions to the settlement. On April 27,
he will hear objections to the settle-
ment’s fairness.

In addition to Baughman, TLPJ’s
legal team in this case includes Henry
Brewster of Stein & Brewster in Mo-
bile, and TLPJ Staff Attorney Leslie
Brueckner. The challenge to the pro-
posed Liggett settlement is part of
TLPJ’s Class Action Abuse Prevention
Project.

Liggett Tobacco Company Seeks Approval of
No-Opt-Out Class Action Settlement in Alabama
Proposed Deal Nearly Identical to One Rejected By WV Federal Court

he Liggett Tobacco Company is
still searching the nation for a
court that will allow it to use a no-

Steve BaughmanSteve BaughmanSteve BaughmanSteve BaughmanSteve Baughman

DansbyDansbyDansbyDansbyDansby
In Dansby v. Queen Carroll, TLPJ

filed an amicus brief, authored by Paul
Bland, urging the Alabama Supreme
Court to hold that it violates due pro-
cess for a class action involving sub-
stantial damage claims to be settled on
a no-opt-out basis. We are awaiting a
decision.

FelzenFelzenFelzenFelzenFelzen
In California Public Employees’ Re-

tirement System v. Felzen, where TLPJ
filed an amicus brief urging the U.S.
Supreme Court to hold that noninter-
vening class members have standing to
appeal a decision approving a class
action settlement, the Court issued a
per curiam order on January 20 affirm-
ing the decision below.  The court’s
decision did not address the issue
raised in TLPJ’s amicus brief, and thus

is not anticipated to have any impact
on TLPJ’s class action work.
HaydenHaydenHaydenHaydenHayden

On December 31, 1998, the federal
district court in Houston certified a
no-opt-out class in Hayden v. Atochem
North America, Inc., that includes all
the property damage and personal
injury claims of individuals who lived
or worked near an agrichemical plant
in Bryan, Texas, which spewed ar-

Class Action Abuse Prevention Project Update
LPJ's Class Action Abuse Prevention
Project reports these additional key
developments:T

See Project, page 12.
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Cash v. Farmland Industries would
have forced the class members to sell
their homes to defendant Farmland
Industries and release all of their
present and future personal injury
claims against the company, and al-
lowed Farmland and the named class
representatives to complete a sepa-
rate, secret side deal. After TLPJ’s
objections prompted extensive media
coverage and public outrage, however,
the whole deal blew up. At a raucous
hearing on Friday, March 5, 1999, in
Kansas state court, the settling par-
ties insisted they never intended to
force class members to sell their
homes, publicly clashed over whether
the settlement released present and
future personal injury claims (class
counsel said it didn’t, Farmland’s
counsel said it did), and sharply dis-
agreed over whether to make the
secret side deal public.

“It appears to be a clear abuse of
the class action process,” said TLPJ
lead counsel Jerry Palmer of Topeka’s
Palmer, Lowry & Leatherman. “While
Farmland Industries now claims other-
wise, it was essentially using this class
action to purchase neighboring prop-
erties for below-market prices and
eliminate the class members’ present
and future claims against it.”

Farmland Industries owns and
operates an oil refinery in Coffeyville,
Kansas. A number of toxic tort law-
suits have been filed against it over the
operation of the refinery. In March
1998, a proposed class action was filed
against the company, demanding dam-
ages for nuisance, for threats to “the
health, safety and welfare of the plain-
tif fs,” and for interference with the use
and enjoyment of the plaintif fs’ proper-
ty. The company insisted that these
claims could not properly be pursued
via a class action, but, on January 15,
1999, it entered into a proposed settle-
ment.

The proposed settlement narrowed
the class so it encompassed approxi-

mately 65 homes nearby and, accord-
ing to the notice and proposed court
order, required all class members who
did not opt out to sell their homes to
Farmland for two times their tax-ap-
praised value. Farmland is seeking to
expand its operations and had previ-
ously bought homes near the plant for
as much as ten times their tax-ap-

praised value. After TLPJ challenged
the deal, however, Farmland insisted
that the settlement price was fair and
that the settlement was not meant to
force class members to sell their
homes; it was just intended to give
them the option to do so.

The proposed settlement, by its
terms, also released the class mem-
bers’ present and future personal inju-
ry claims, while allowing the class
representatives to make their own
deal separate from the class. The for-
mal notice sent to the class members,
which was written in legalese, did not
mention until page four that class
members will have to sell their homes
for a predetermined amount. Numer-
ous class members informed TLPJ
that they did not realize from the no-
tice that their homes could be auto-
matically sold unless they took action.

“This is simply unconscionable.
Prior to this proposed settlement,
Farmland was buying up individual

properties to accommodate its expan-
sion,” said TLPJ Staff Attorney F. Paul
Bland, Jr., co-counsel in the case.
“Now, Farmland is attempting to pur-
chase the class members’ homes, and
eliminate their present and future
personal injury claims, without even
providing adequate notice. This isn’t a
proper class action; it’s a blatantly

unconstitution-
al back-door
mass real es-
tate sale.”

The inade-
quate notice
also failed to
inform class
members that
the class repre-
sentatives, who
supposedly
represent the
interests of the
class, had re-
served the
right to make a
separate deal
for themselves.
It also failed to

mention that class members would be
forced to release their personal injury
claims.

“It cannot be proper for the named
class representatives to reach a settle-
ment of everyone else’s claims for one
amount, while reserving the right to
settle their claims for a dif ferent
amount,” said TLPJ co-counsel Jo
Elaine Heaven of Coffeyville. “This
whole deal just stinks.”

The challenge to the proposed
settlement in Cash v. Farmland Indus-
tries was filed as part of TLPJ’s Class
Action Abuse Prevention Project,
which is dedicated to exposing and
preventing class action abuse nation-
wide. At the close of the March 5 hear-
ing, the judge gave all parties until
March 22, 1999, to file additional legal
briefs.

The legal team in this case also
includes TLPJ Executive Director
Arthur H. Bryant and Consumer
Rights Fellow Victoria Nugent.

TLPJ Challenges Class Action Settlement That Would
Enable Defendant to Buy Class Members’ Homes
Farmland Industries Has Separate, Secret Side Deal With Class Reps

t looked like the class action settle-
ment from hell. According to court
papers, the proposed settlement in

F. Paul Bland, Jr., JoElaine Heaven, and Jerry Palmer insideF. Paul Bland, Jr., JoElaine Heaven, and Jerry Palmer insideF. Paul Bland, Jr., JoElaine Heaven, and Jerry Palmer insideF. Paul Bland, Jr., JoElaine Heaven, and Jerry Palmer insideF. Paul Bland, Jr., JoElaine Heaven, and Jerry Palmer inside
the Kansas courtroom.the Kansas courtroom.the Kansas courtroom.the Kansas courtroom.the Kansas courtroom.
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program and gambling activities with-
in the college’s athletic department to
college officials, he had no idea that it
would ultimately cost him his job. On
January 20, 1998, Kaden was fired. On
February 11, 1999, TLPJ filed suit
against Macalester College on his
behalf, charging the school with a
retaliatory firing in violation of both
state and federal law.

The complaint
in Kaden v. Maca-
lester College
alleges that
Macalester’s
retaliation against
Kaden for com-
plaining about
gender inequities
in the school’s
athletic program
violates Minneso-
ta’s Human
Rights Act and
Title IX of the
federal Educa-
tion Amendments of 1972. The com-
plaint also charges Macalester with
breaching Kaden’s employment con-
tract and violating Minnesota’s
Whistleblower Act by firing Kaden in
retaliation for reporting illegal gam-
bling.

“To us, the evidence leaves no
question that Macalester College’s
firing of Joel Kaden was retaliatory
and therefore illegal,” said Thomas J.
Conlin of Minneapolis’ Robins, Ka-
plan, Miller & Ciresi, L.L.P., who is
serving as TLPJ’s lead counsel in the
case. “Joel Kaden was a top-notch
coach who did the right thing and
tried to ensure that Macalester com-
plied with the law. He should have
been praised and rewarded, not fired.”

Kaden was an extremely success-
ful coach who transformed the wom-
en’s softball team into a winning pro-
gram. In August 1991, he was hired as
head coach of the women’s softball
team, which had a losing tradition,

averaging less than 10 wins per season.
In the final three years of Kaden’s
coaching, the team posted three win-
ning seasons in a row, averaging 23
wins per season.

In addition to serving as the wom-
en’s softball coach, Kaden was also
appointed the head athletic trainer and
a position coach on Macalester’s foot-
ball team. From 1991 to 1995, Kaden
received highly favorable performance
reviews, along with commensurate
salary increases. His problems at

Macalester began only after
he raised gender equity con-
cerns with the college’s ath-
letic director in 1995 – com-
plaining that the men’s base-
ball team received better
treatment than the women’s
softball team and that male
athletes received better lock-
er room space than female
athletes.

Kaden raised these con-
cerns with Macalester’s then-
Athletic Director Ken An-
drews, who advised Kaden to
drop the issue. When Kaden

refused, the college began to engage in
a series of retaliatory acts that included
demoting him from the head athletic
trainer position.

The complaint
further alleges that
Macalester retaliated
against Kaden for
exposing inaccuracies
in the college’s official
account of a gambling
incident that had been
reported to the Na-
tional Collegiate Ath-
letic Association
(NCAA). In the fall of 1997, Macalester
asked Kaden to participate in an inves-
tigation of allegations that coaches in
its athletic department had violated the
NCAA’s prohibition against gambling.
Kaden was not personally involved in
these betting incidents, but had wit-
nessed them first-hand. He provided an
account that was more damaging to
Macalester than its own official report.

Shortly after Kaden met with Macal-
ester’s President to express his frus-
tration over Macalester’s inaccurate
account of the gambling incident,
Kaden was fired.

When Macalester College Presi-
dent Michael McPherson met with
and fired Kaden, he offered Kaden
$15,000 if he would sign a Separation
Agreement requiring him to (a) re-
lease his claims against the school
for retaliation and wrongful dis-
charge and (b) refrain from disclos-
ing to government officials, the me-
dia, and the public any information
about the Separation Agreement, his
firing, and his belief that the college
had engaged in “wrongful, unlawful,
discriminatory or tortious conduct.”
Kaden refused to sign the agree-
ment.

“Both state and federal law pro-
hibit employers from retaliating
against employees for reporting and
urging correction of potentially ille-
gal activities,” said TLPJ Staff Attor-
ney Adele P. Kimmel, co-counsel in
the case. “Mr. Kaden had a right to
complain about what he believed was
illegal sex discrimination in Macal-
ester’s athletic program and illegal
gambling within the school’s athletic
department. Macalester College

broke the law when it
fired Kaden for exercis-
ing his protected rights.”

The suit was original-
ly filed in Minnesota
state court, but was re-
moved by the college to
federal district court in
St. Paul.  Macalester
College has filed a mo-
tion to dismiss Kaden’s

whistleblower claim, and a hearing
on that motion is scheduled for May
6.

In addition to Conlin and Kimmel,
TLPJ’s legal team in this case in-
cludes Jerry A. Burg of Minneapolis’
Johnson, Gulling, Heltzer & Burg,
P.L.C., and Martha K. Wivell and J.
Sebastian Stewart of Robins, Kaplan,
Miller & Ciresi, L.L.P.

TLPJ Sues Macalester College For Retaliatory Firing
of Highly Accomplished Women’s Softball Coach
Coach Reported Gender Equity Violations and Illegal Gambling Activities

When Coach Joel Kaden reported
gender inequities in Macalester
College’s intercollegiate athletic

Macalester
College’s firing of
Joel Kaden was
retaliatory and
therefore illegal.

T he  evidence leaves
no question that

H
rewarded, not
fired.

e should have
been praised and
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Oregon State Board of Education and
the Portland Public School Board with
implementing a new high school testing
system that discriminates against stu-
dents with learning disabilities. The
class action lawsuit was filed February
22, 1999, in federal district court in
Portland, Oregon, on behalf of Advo-
cates for Special Kids. It specifically
charges that Oregon’s new Certificate
of Initial Mastery (CIM) testing system
is discriminatory and violates the Amer-
icans with Disabilities Act

“The utter disregard for learning-
disabled children in this process is just
plain wrong,” said TLPJ co-lead counsel
Jeffrey Foote of Portland, Oregon. “Re-
grettably, school officials failed to take
into account the needs of children with
learning disabilities when devising the
CIM tests. Unless the system is
changed, it will destroy the educational
attainments, limit the academic oppor-
tunities, and harm the self-esteem of
these students.”

Implemented for the first time dur-
ing the 1998-99 school year, the new
system requires all tenth graders in
Oregon’s public schools to pass a series
of tests to achieve a “Certificate of Ini-
tial Mastery.” A student who fails any of
the tests may be required to repeat
tenth grade or attend summer school,
may be shut out of the school’s honors
programs, may not graduate from high
school, may be denied admission to
Oregon’s state colleges, and may be
disadvantaged in seeking employment.

The lawsuit charges that children
with learning disabilities such as dys-
lexia and other neurological defects will
be unfairly af fected because the tests
directly test their disabilities rather
than their abilities. The requirement
that some tests be handwritten unfairly
discriminates against children who may
excel in ideas, organization, and fluen-
cy, but whose learning disabilities im-
pair their ability to express thoughts on
paper or impair the act of writing itself.
The writing test, which emphasizes

spelling and punctuation, will be virtu-
ally impossible for a dyslexic child to
pass. It is estimated that tens of thou-
sands of children with learning dis-
abilities will be affected by the new
testing system.

Under federal law, schools are
required to provide reasonable accom-
modations to children with learning
disabilities. The lawsuit
charges that the school
boards have flagrantly
violated that legal obliga-
tion. The suit further
contends that the boards
have created chaos and
confusion among parents,
children and educators by
providing ambiguous and
directly conflicting infor-
mation regarding how the
tests are to be adminis-
tered to children with
disabilities.

“In its rush to adminis-
ter the CIM tests, the
Board of Education completely ig-
nored the rights and needs of children
with learning disabilities,” said co-lead
counsel Sid Wolinsky of DRA. “No one
in the Oregon schools or Department
of Education seems to know the poli-
cies and procedures for providing
reasonable accommodations. Up to

the very day the CIM writing test was
administered, high ranking bureau-
crats in the Department of Education
provided parents with directly contra-
dictory information. As a result, par-
ents were not able to make informed
choices about how their children
should approach the tests.”

The lawsuit seeks to ensure that
learning-disabled stu-
dents are provided with
necessary test  accom-
modations and that the
schools develop and
implement a coherent
and understandable non-
discriminatory policy.

Advocates for Special
Kids is comprised of
parents of children with
learning disabilities.
Disability Rights Advo-
cates is a non-profit pub-
lic interest law firm in
Oakland, California,
which advocates for

people with disabilities to facilitate
their full and equal participation in all
aspects of community life.

In addition to Foote and Wolinsky,
the legal team in this case includes
Alison Aubry and Josh Konecky of
DRA, and TLPJ Staff Attorneys Sarah
Posner and Adele Kimmel.

Oregon Schools Adopt New Assessment Tests That
Discriminate Against Learning-Disabled Students
TLPJ, Disability Rights Advocates File Class Action Challenge

n the first lawsuit of its kind in the
nation, TLPJ and Disability Rights
Advocates (DRA) have charged the

Plaintiff Edith WyrickPlaintiff Edith WyrickPlaintiff Edith WyrickPlaintiff Edith WyrickPlaintiff Edith Wyrick

Trial Lawyers for Public Justice is a national public interest law firm
that marshals the skills and resources of trial lawyers to create a more
just society.  Through creative litigation, public education, and innova-
tive work with the broader public interest community, we:

● Protect people and the environment;

● Hold accountable those who abuse power;

● Challenge governmental, corporate, and

individual wrongdoing;

● Increase access to the courts;

● Combat threats to our judicial system; and

● Inspire lawyers and others to serve the public interest. ❖
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the American College Test (ACT) --
regardless of their academic records
or scholastic achievements. In Janu-
ary 1997, TLPJ filed a race discrimi-
nation suit in U.S. District Court in
Philadelphia challenging the rule on
behalf of two Philadelphia student-
athletes who were originally recruit-
ed for track by numerous Division I
schools, until they took the SAT and
did not receive the required score.
The recruiting abruptly changed --
and they were barred
from competing as fresh-
men at Division I schools.
Two additional named
plaintiffs were later added
to the suit.

The national class
action lawsuit charged
that the NCAA’s mini-
mum test score require-
ment violates Title VI of
the Civil Rights Act of
1964 and its implement-
ing regulations, which
prohibit race discrimina-
tion by educational pro-
grams receiving federal
funds. The suit sought an injunction
prohibiting the NCAA from using the
cut-off score requirement and allow-
ing all af fected student-athletes to
regain their lost year of athletic eligi-
bility. A trial was scheduled to begin
in May 1999, but TLPJ moved for
summary judgment in October 1998,
contending that the NCAA’s own
documents proved that no trial was
needed and that the requirement
simply could not be justified.

In a 54-page opinion, Judge Buck-
walter agreed. As a preliminary mat-
ter, he rejected the NCAA’s argument
that it cannot be sued under Title VI
and other federal anti-discrimination
laws because it is not a recipient of
federal funds. The U.S. Supreme
Court had considered, but declined
to rule on, that argument last month
in Smith v. NCAA. Noting that the
Supreme Court had not had the bene-
fit of reviewing the evidence devel-
oped by TLPJ’s team of lawyers,
Judge Buckwalter held that the
NCAA could be sued because it was

the “indirect recipient” of millions
of dollars paid annually by the U.S.
Department of Health and Human
Services to the National Youth
Sports Program Fund, which he
found was “merely a conduit
through which the NCAA makes all
of the decisions about . . . the use
of the federal funds.” Judge Buck-
walter also held that the NCAA
could be sued because the NCAA’s
“member schools (who themselves
receive federal funds) have ceded
controlling authority over federally
funded programs to the NCAA.” He
wrote: “While each of the member
schools is also undeniably subject

to Title VI for a
challenge to Prop-
osition 16, the
NCAA, in light of
the fact that it is
the decisionmak-
ing and enforce-
ment entity behind
legislation adopted
by, and enforced
against, its mem-
bership, is also
subject to Title
VI.”

“The Court’s
finding that the
NCAA is covered

by Title VI is critical to ending all
discrimination in intercollegiate
athletics,” said TLPJ Staff Attorney
Adele P. Kimmel, co-counsel in the
case. “This effectively means that
the NCAA can be held accountable
if it discriminates on the basis of
race, sex, disability, or other imper-
missible factors.”

Judge Buckwalter held that the
minimum test score requirement
violates Title VI and its implement-
ing regulations, which establish a
three-part test to determine liabili-
ty. First, he found that the require-
ment unquestionably has a dispro-
portionate impact on African-Amer-
icans. He noted that an NCAA
memorandum to its members stat-
ed that “African-American and low
income student-athletes have been
disproportionately impacted by
Proposition 16 standards” and that
“the single largest reason for not
meeting Proposition 16 standards
was failure to meet the minimum
standardized test score.”

Second, Judge Buckwalter found
that, although the NCAA had articu-
lated a “legitimate educational goal”
it was trying to serve -- raising stu-
dent-athlete graduation rates -- Prop-
osition 16 had no “manifest relation-
ship” to that goal. Reviewing the
data, he found: “[T]he NCAA has
not produced any evidence demon-
strating that the cutoff score used in
Proposition 16 serves, in a signifi-
cant way, the goal of raising student-
athlete graduation rates. “

Third, Judge Buckwalter held
that, even if the NCAA had offered
evidence sufficient to shift the inqui-
ry back to plaintif fs, plaintiffs would
nevertheless prevail. He said, “Plain-
tiffs have shown at least three alter-
native practices resulting in less
racial disproportionality while still
serving the goals of raising student-
athlete graduation rates . . . . That is
all the proof that Plaintiffs need to
demonstrate under Title VI.”

On March 16, one week after
issuing his decision, Judge Buck-
walter denied the NCAA’s motion to
stay his ruling pending appeal.
Judge Buckwalter rejected the
NCAA’s claim that it was entitled to
a stay on the ground that it would
experience serious administrative
inconvenience in the absence of a
uniform initial eligibility rule: “After
almost one hundred years of admin-
istering intercollegiate athletics, the
establishment of any prospective
initial eligibility rule and the policing
of its own members is a task the
NCAA is more than well equipped to
handle.” At the same time, Judge
Buckwalter held that the named
plaintiffs and other similarly situated
student-athletes would incur sub-
stantial injury should a stay be is-
sued: “After a full adjudication on
the merits, the Court has declared
the minimum test score . . . racially
discriminatory and illegal . . . . To
stay [the] injunction at this point
would allow the NCAA to continue
promulgating what this Court has
already determined to be a discrimi-
natory practice. And to that extent, a
granting of a stay would not, in any
way, further the public interest.”

“The court properly rejected the
NCAA’s ill-conceived attempt to

NCAA Rule
Discriminates

Judgment, from page 1.

See Judgment, page 9.
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I
giate Athletic Association (NCAA),
which governs virtually all signifi-
cant aspects of intercollegiate athlet-
ics in this nation, cannot be sued
under Title IX simply because it
receives dues from colleges covered
by the law. The Court expressly left
open the possibility, however, that
the NCAA could be held liable un-
der Title IX and other federal anti-
discrimination statutes on other
grounds. TLPJ had filed an amici
brief in the case, NCAA v. Smith,
exposing the NCAA’s efforts to
evade the application of these stat-
utes and urging the Court to reject
the NCAA’s bid for immunity from
Title IX. See Winter 1999 Public
Justice.

Title IX prohibits sex-based dis-
crimination in all educational pro-
grams that receive federal funds.
The NCAA claims that it is not a
recipient of federal funds and is
therefore beyond the reach of the
statute. But TLPJ uncovered evi-
dence in Cureton v. NCAA – its na-
tional race discrimination class ac-
tion – that demonstrates this claim
is specious and proves that the
NCAA does receive federal funds.
TLPJ filed its amici brief in Smith to
apprise the Supreme Court of this
important evidence, which offered
an alternative basis for holding that

the NCAA may be sued under Title
IX.

“Because the record contained
no evidence at all about the NCAA’s
role in intercollegiate athletics and
the federal funding it receives
through other entities, this is exactly
the ruling we expected from the
Supreme Court,” said TLPJ Staff
Attorney Adele Kimmel, who au-
thored the amici brief. “We are con-
fident that, once the facts are known
and the evidence we have uncovered
is considered, courts will hold -- as
the court in our case subsequently
did -- that the NCAA is covered by
the federal anti-discrimination laws
based on theories left open by the
Supreme Court.”

The Smith case stemmed from a
fairly straightforward sex discrimi-
nation claim. Renee Smith sued the
NCAA after she was barred from
playing volleyball under an NCAA
rule that prohibits student-athletes
from participating in athletics at a
postgraduate institution other than
the one from which the student
earned his or her undergraduate
degree. The NCAA denied Smith’s
request for a waiver from this rule
and she sued under Title IX, charg-
ing that the NCAA granted a dispro-
portionate number of waivers to
male student-athletes.

The NCAA moved to dismiss Ms.
Smith’s claim, arguing that she
failed to adequately allege that the

High Court Leaves Door Open For NCAA To Be Sued
Under Title IX and Other Anti-Discrimination Laws
Ruling Bolsters TLPJ’s Position in Race Discrimination Suit Against NCAA

n a unanimous decision on Febru-
ary 23, 1999, the U.S. Supreme
Court held that the National Colle-

NCAA is a recipient of federal funds.
The district court granted the NCAA’s
motion, but the U.S. Court of Appeals
for the Third Circuit reversed. It held
that the NCAA could be covered by
Title IX since it receives dues from
1,200 member colleges and universi-
ties, which themselves receive federal
funds.

The Supreme Court vacated and
remanded the Third Circuit’s ruling,
declaring that dues payment is not a
strong enough link. But the Court
specifically said that the NCAA might
be covered because (1) as TLPJ’s
amici brief argued, the NCAA re-
ceives federal funds through the Na-
tional Youth Sports Program it admin-
isters or (2) the nation’s college and
universities give the NCAA the power
to control intercollegiate athletics.
The Court declined to decide whether
the NCAA is actually covered by Title
IX under these theories because they
were not decided by the court below
and there was insufficient evidence
about them.

Less than two weeks later, the
district court in Cureton held that the
NCAA is covered by Title VI – which
prohibits race discrimination in educa-
tional programs that receive federal
funds – under both theories left open
by the Court. See separate article on
page 1. The Southern Poverty Law
Center, co-counsel in the Cureton
case, joined in TLPJ’s brief to the Su-
preme Court.

continue discriminating,” said Den-
nis. “It is time for the NCAA to con-
centrate on developing a non-dis-
criminatory policy rather than at-
tempting to continue with its illegal
policy.”

NCAA Rule
Discriminates

Judgment, from page 8.

❖

❖

The NCAA has since sought a stay
from the U.S. Court of Appeals for the
Third Circuit. A ruling is pending. In
the meantime, on March 19, plaintiffs
filed an emergency motion of their
own asking Judge Buckwalter to bar
enforcement of an NCAA rule that
threatens sanctions against any school
that honors the court’s ruling if it is
later reversed on appeal. Judge Buck-
walter will rule on this motion after
the appeals court decides the NCAA’s

motion to stay. Briefs on class certifi-
cation and the relief to be given to the
plaintiffs are due on March 29.

In addition to Dennis and Kimmel,
TLPJ’s legal team in Cureton v. NCAA
includes Danielle Banks and Elizabeth
R. Leong of Stradley, Ronon, Stevens
& Young, LLP, and J. Richard Cohen,
Legal Director of the Southern Pover-
ty Law Center. The case was devel-
oped with the support of The McIn-
tosh Foundation.
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T
federal trial judges must play a gate-
keeping role in regard to all proposed
expert testimony. The Court stressed
the need for trial judges to be flexible,
saying the goal is to ensure that the
proposed expert “employs in the
courtroom the same level of intellectu-
al rigor that characterizes the practice
of an expert in the relevant field.” It
also noted that the factors it previous-
ly identified in Daubert v. Merrell Dow
Pharmaceuticals, Inc., which involved
scientific expert testimony, may not
be useful in evaluating other proposed
expert testimony – or even all scientif-
ic testimony – and that trial judges
may use any “reasonable measures” to
evaluate a proposed expert’s testimo-
ny. Increasing trial judges’ discretion,
the Court said that decisions about
how to evaluate proposed expert testi-
mony, as well as decisions whether to
admit the testimony, can only be over-
turned if they constitute an “abuse of
discretion.”

TLPJ had filed an amici brief in the
case, urging the Court to reject the trial
court’s rigid application of the four fac-
tors enumerated in Daubert to exclude
the proposed testimony of a tire failure
expert that a fatal minivan accident was
caused by a manufacturing defect in a
tire. The Court found that the trial court
was within its (expanded) discretion in
excluding the testimony, but agreed
with TLPJ’s position that the Daubert
factors and other factors need to be
applied flexibly, depending on the facts
and circumstances of each case.

“We are pleased that the Supreme
Court rejected the rigid application of
the four Daubert factors – testability,
peer review or publication, known or
potential rate of error, and general ac-
ceptance – to all scientific and non-sci-
entific expert testimony,” said TLPJ
Foundation Board Member Bill Ross-
bach of Missoula, Montana, who co-
authored the brief with TLPJ Founda-
tion Board Member Gerson Smoger of
Dallas, Texas. “The Court emphasized
that trial courts may apply those four
factors – and any other factors appropri-

U.S. Supreme Court Says Trial Judges’ Gatekeeping
Role Applies To All Proposed Expert Testimony
Court Emphasizes Need for Flexibility, Increases Trial Judges’ Discretion

he United States Supreme Court
ruled in Kumho Tire Co. v. Car-
michael on March 23, 1999, that

ate in each particular case – to deter-
mine whether the expert’s testimony
is admissible under the Federal Rules
of Evidence.”

While the Court’s adoption of
TLPJ’s approach in regard to Daubert
was encouraging, its expansion of
district court discretion was cause for
concern.

“We are concerned that the flexibil-
ity the decision grants trial judges may
result in vastly inconsistent outcomes
in similar cases pending in different
courts, depending on who the judge
is,” said Smoger. “Because the exclu-
sion of expert testimony often results
in summary disposition of a plaintiff ’s
claims, this broad discretion will inevi-
tably deprive some claimants of their
constitutional right to a jury trial with
very limited ability for appellate court
review. That is the real danger of the
Court’s approach.”

TLPJ’s Sarah Posner, Paul Bland,
Leslie Brueckner, and Arthur Bryant
also worked on the brief. Public Citi-
zen and The Center for Auto Safety
joined in as amici.

provision of the Racketeer Influenced
and Corrupt Organizations Act (RICO).
On January 20, 1999, the U.S. Supreme
Court issued a 9-0 decision affirming
the Ninth Circuit’s opinion that consum-
ers can now sue insurance companies
for RICO violations. TLPJ had filed an
amicus brief urging the Court to rule as
it did.

“Insurance company abuse of con-
sumers has become a widespread prob-
lem,” said TLPJ Staff Attorney Sarah
Posner, who authored the amicus brief
with assistance from Staff Attorney Paul
Bland. “The Court’s ruling gives con-

sumers a powerful weapon in combat-
ing systematic insurance fraud – RICO’s
treble damages provision.”

The Supreme Court case stems
from a class action filed in federal dis-
trict court in Nevada. In Forsyth v. Hu-
mana, Inc., policyholders under a pre-
ferred provider organization (PPO)
contract with a health insurance compa-
ny, Humana, Inc., alleged that Humana
and a hospital in the PPO engaged in an
elaborate kickback scheme to defraud
them. The class members charged that
Humana secretly obtained discounts
from the participating hospital and,
instead of passing those discounts on to
its policyholders in the form of reduced
co-payments, engaged in a deceptive

scheme to conceal the discounts. In
some instances, the discount was so
large that the total hospital bill was
less than the co-payments the policy-
holders were forced to pay.

The plaintif fs sued under RICO, the
federal Employee Retirement Income
Security Act (ERISA), and state com-
mon law. The district court held that
the RICO claim was barred by the
McCarran-Ferguson Act, which bars
federal regulation of the insurance
industry that “invalidates, impairs, or
supersedes” state insurance laws. The
district court also held that the plain-
tiffs’ state common law claims were

U.S. Supreme Court Rules That Consumers May
Sue Insurance Companies for Violating RICO
Federal Statute Allows Consumers to Collect Treble Damages

Consumers nationwide now have a
powerful weapon against insur-
ance fraud: the private civil action

See Humana, page 13.

❖
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victim’s family precluded from suing
the manufacturer simply because the
U.S. Coast Guard decided not to is-
sue a regulation requiring propeller
guards on all passenger boats? In
Lady v. Outboard Marine Corp., a
boat manufacturer has urged a feder-
al court in Mississippi to answer
“yes”-- and thereby deprive propeller
victim Steven Lady of his day in
court. TLPJ has taken on the case to
help defeat the federal preemption
defense and ensure that Mr. Lady,
who lost a leg in a boating accident,
receives the compensation he de-
serves.

“We believe that the court should
reject the defendant’s preemption
defense and permit Mr. Lady to seek
recovery for his injuries,” said TLPJ
Staff Attorney Leslie Brueckner, who

wrote the brief opposing the defen-
dant’s motion for summary judgment
and argued the case on February 24.
“The Coast Guard has never issued
any regulation whatsoever regarding
propeller guards – much less one that
would ban their use. Absent any regu-
lation, there is simply no basis for
holding that Mr. Lady’s claims are
preempted by federal law.”

Lady will be the first decision to
address the federal preemption issue
since the U.S. Supreme Court granted
review -- and then had no chance to
rule --  in Lewis v. Brunswick Corp. In
Lewis, the Eleventh Circuit held that a
propeller guard victim’s claim that a
manufacturer was liable for failing to
install a propeller guard on its boat is
preempted by the Federal Boat Safety
Act and by the U.S. Coast Guard’s
decision not to require propeller
guards. The Supreme Court granted
review on the issue, prompting the

TLPJ Urges Court to Reject Boat Safety Preemption
Injury Victims’ Rights at Stake in Propeller Guard Case

When someone is killed or
maimed by a boat engine that
lacked a propeller guard, is the

United States to file an amicus curiae
brief explaining -- for the first time in
any court -- that neither the Boat Safety
Act nor the Coast Guard’s regulatory
inaction preempts common law tort
suits. After the case was fully briefed
and argued, however, the defendant
paid an undisclosed sum to settle the
case before any decision was rendered.

TLPJ had filed an amicus brief op-
posing federal preemption in the case.
See Winter 1998 Public Justice.

In Lady, TLPJ argues that, even
though Lewis was settled before any
decision was issued, the United States’
position should be given substantial
weight as the first authoritative pro-
nouncement by the Coast Guard on the
preemptive effect of its own regula-
tions.

Mr. Lady is also represented by
Carter Bise of Gulfport, Mississippi’s
Logan & Bise. We are awaiting a deci-
sion.

brief in Cole v. Sunnyside Corp., urging
the Wisconsin Court of Appeals to
reject a manufacturer’s argument that
common-law tort claims are preempted
by the Federal Hazardous Substances
Act (FHSA) and federal regulations
governing the labeling of industrial
laquer thinner. The case arose out of a
tragic accident involving Michael Cole,
who was seriously injured while at-
tempting to remove old tile and adhe-
sive from his concrete basement floor.

To begin his project of removing
the adhesive, Cole purchased a contain-
er of laquer thinner manufactured by
the Sunnyside Corporation. Before
starting work, he closely reviewed the
label to make sure that he used the
product properly.  He wore a ventilator
mask to protect his eyes and lungs
from the vapors; he turned off or re-

moved all the electrical appliances in
the basement; and he opened all the
windows in the basement.

After taking these precautions, Cole
began spreading the laquer thinner
with a mop. After about an hour, he
heard a small “click.” Cole turned his
head in the direction of his mop handle
and saw a small flame mushrooming
up from the floor. (The evidence sug-
gests that the metal mop handle creat-
ed a spark, which ignited the fumes
from the laquer thinner.)  Realizing
that he was in danger, Cole turned and
ran to the basement stairs. It was too
late. As he placed his foot on the first
step, his body was engulfed in flames.
Cole ultimately sustained severe sec-
ond and third degree burns to over 37
percent of his body.

Cole sued Sunnyside in Wisconsin
state court for failing adequately to
warn of the product’s dangers.  In re-
sponse, Sunnyside moved for summa-

ry judgment, arguing that Cole’s
claims were preempted. The trial
court agreed, and granted the motion
on preemption grounds. The ruling
would leave Cole and others like him
with no remedy at all.

In its amicus brief, TLPJ argues
that the FHSA’s legislative history
shows that Congress merely intended
to preempt state positive-law enact-
ments, such as statutes and regula-
tions, that differ from federal law.  The
brief emphasizes that the absence of
any reference to common-law claims
throughout the history of the Act
provides strong support for the argu-
ment that Congress did not intend to
strip victims of their traditional right
to seek compensation through the tort
system.

The brief was authored by TLPJ
Staff Attorney Leslie Brueckner, with
assistance from Consumer Rights
Fellow Victoria Nugent.

TLPJ Battles Federal Hazardous Substances Act Preemption

Manufacturers Claim Immunity From Liability For
Inadequately Labeled Hazardous Products

I
n its ongoing battle against federal
preemption of injury victims’
claims, TLPJ has filed an amicus

❖
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victory! On February 25, 1999, the
California Supreme Court denied a
request to review or “depublish” the
opinion in Badie v. Bank of America,
which struck down the use of mandato-
ry arbitration language in a consumer
credit card agreement.

“We’re very pleased with the Su-
preme Court of California’s decision to
leave the Badie opinion in place,” said
TLPJ Foundation President Joseph A.
Power, Jr., of Chicago’s Power, Rogers
& Smith. “It underscores one of the
main themes of our project -- that cor-
porations should not be allowed to slip
mandatory arbitration clauses into
contracts to deprive unsuspecting con-
sumers of their rights. We believe
there will be more victories ahead.”

In Badie, Bank of America attempt-
ed to amend its cardholder agreements
to include mandatory arbitration claus-
es by inserting a half sheet of paper
with a cryptic reference to arbitration
into a monthly credit card statement.

The trial court found this notice was not
the best practical notice and held that
Bank of America could not enforce the
mandatory arbitration clause. The Cali-
fornia Court of Appeal upheld that rul-
ing and said consumers must clearly
understand that they are giving up the
right to a jury trial before an arbitration
clause will be enforced.

A number of financial institutions
affected by this decision asked the
California Supreme Court to either
review the case or “depublish” the opin-
ion. Under a unique rule of the Califor-
nia judicial system, any person may ask
the state’s highest court to depublish,
or erase, an opinion within 30 days after
it becomes final. TLPJ wrote an amicus
letter opposing that request.

“The companies involved here at-
tempted to claim the right to involun-
tarily impose mandatory arbitration
upon unknowing customers through
ambiguous and equivocal clauses,” said
TLPJ Staff Attorney F. Paul Bland, Jr.,
who is heading up the project. “This
win is our first step in ensuring that this
doesn’t happen.”

TLPJ's New Mandatory Arbitration Abuse Prevention
Project Scores Victory in First Effort
Court Rejects Bank of America's Request to “Depublish” Badie Decision

T LPJ’s newest project – the Manda-
tory Arbitration Abuse Prevention
Project -- has just scored its first

TLPJ is also working on numerous
other cases that involve mandatory
arbitration abuse, including a series of
connected appeals in the Alabama Su-
preme Court arising from Silvernell v.
First American Title Insurance Co., a
case where a title insurer sent a manda-
tory arbitration clause to the plaintiffs
after the contract to purchase the prop-
erty was signed. TLPJ has also filed an
amicus brief in support of the plaintif fs
in Peterson v. Cater, seeking a declara-
tion that the Alabama Department of
Insurance acted illegally in approving a
form for insurance policies that would
permit insurers to force all disputes
against them into arbitration.

To further the goals of our Mandato-
ry Arbitration Abuse Prevention
project, TLPJ Executive Director
Arthur H. Bryant spoke about the dan-
gers of mandatory arbitration abuse at
the Consumer Attorneys of California’s
Tahoe Convention on March 27, 1999.

If you learn about or are faced with
a potential mandatory arbitration
clause, please contact Paul Bland at
TLPJ headquarters.

senic into the surrounding area.
The court deferred ruling on the
propriety of a proposed class settle-
ment that was filed several years ago
and has been opposed by numerous
objectors and by TLPJ as amicus
curiae. Several objectors have asked
the U.S. Court of Appeals for the
Fifth Circuit to hear an interlocutory
appeal of the class certification deci-
sion. We are awaiting a ruling on this
request.  Leslie Brueckner and
Arthur Bryant worked on the amicus
brief for TLPJ.
In Re: Cincinnati RadiationIn Re: Cincinnati RadiationIn Re: Cincinnati RadiationIn Re: Cincinnati RadiationIn Re: Cincinnati Radiation

We are also awaiting a ruling in In
Re: Cincinnati Radiation Litigation,
where TLPJ filed an amicus brief
challenging a no-opt-out class action

settlement. The plaintif fs are family
members of persons subjected to De-
fense Department-funded radiation
experiments at the University of Cin-
cinnati Hospital. The parties seek to
settle claims for punitive and compen-
satory damages on a no-opt-out basis,
claiming that the defendants have a
“limited fund,” even though the defen-
dants include the City of Cincinnati
and the U.S. government. The parties
also seek to justify certification of a
no-opt-out class on the basis that the
injunctive relief provided by the settle-
ment -- such as an apology from the
federal government -- “predominates”
over the $4.25 million in damages
being paid to the class members. At
the close of the fairness hearing, the
settling parties and objectors agreed
to mediate. The court is withholding
its ruling on the motion to approve the
settlement while the mediation

progresses. TLPJ’s Paul Bland au-
thored the amicus brief.
OrOrOrOrOr tiztiztiztiztiz

Finally, we are awaiting a decision
from the U.S. Supreme Court in Ortiz
v. Fibreboard, a challenge to a no-opt-
out settlement of present and future
personal injury claims against a major
asbestos company. TLPJ filed an amic-
us brief in the case arguing that Feder-
al Rule of Civil Procedure 23(b)(1)(B)
cannot be used to force a company’s
present and future mass tort personal
injury victims to forfeit their rights to
pursue individual damages claims,
while leaving all of the company’s
other present and future victims’ and
creditors’ rights wholly unfettered.
TLPJ’s Arthur Bryant and Anne
Bloom authored the amicus brief, and
the case was argued on December 8,
1998. The Court is expected to rule
shortly.

Class Action Abuse
Project, from page 4.
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O
treatment a federal racketeering lawsuit
filed by TLPJ against TranSouth Finan-
cial Corporation. The suit charges Tran-
South with engaging in a scheme that
targeted unsuspecting consumers hop-
ing to buy used cars on credit. U.S.
District Court Judge Raymond Jack-
son’s ruling now makes it possible for
all 2,500 consumers cheated by Tran-
South to pursue their racketeering
claims against the company.

“The district court’s decision is an
important step in holding TranSouth
accountable for its outrageous con-
duct,” said TLPJ lead counsel Kieron
Quinn of Baltimore, Maryland. “Tran-
South wanted to force its victims to
proceed on an individual basis, which
would have probably prevented most of
them from ever obtaining justice. With
the court’s ruling, however, all the class
members can now join together to at-
tack this fraudulent scheme under the
federal racketeering statute, which
permits victims to recover triple damag-
es. This will help deter other companies
from defrauding consumers in the first
place.”

The case was originally filed against
TranSouth, JB Collection, and Charlie
Falk’s Auto Wholesaler, Inc., charging
them with engaging in a used car loan
scam. TranSouth and Charlie Falk’s
targeted low income consumers for this
“revolving repossession” scheme,
where Charlie Falk’s sold used cars to
customers at inflated prices and
charged them interest rates as high as
36 percent. Documents discovered in
the case show that TranSouth wanted
the customers to default on their loans,
and, in some years, more than half did.

After initiating repossession, Tran-
South would merely transfer the car
and note back to Charlie Falk’s in a
phony sale, and doctor the books. The
phony price was used as a basis for a
deficiency action against the customer
by the dealership’s collec-
tion agency, JB Collection.
Falk’s then resold the
cars at higher prices. In
some cases the same car
was sold to several con-
sumers.

The class action com-
plaint charged each of the
defendants with violations
of the federal Racketeer
Influenced and Corrupt
Organizations (RICO)
statute, Virginia statutes,
and common law fraud
and conspiracy. But, in
April 1994, the district
court dismissed the
claims against TranSouth. The U.S.
Court of Appeals for the Fourth Cir-
cuit reversed the district court and
reinstated the case. But the district
court dismissed the case again, and in
July 1997, once again, the Fourth
Circuit reversed, saying “The com-
plaint clearly alleges sufficient facts.”

While TranSouth continues to
deny that the scheme violates the
racketeering statute, the other defen-
dants long ago reached a generous
settlement with the plaintiffs. On Oc-
tober 14, 1994, TLPJ reached a settle-
ment with Charlie Falk’s and JB Col-
lection. Under the terms of the settle-
ment, approved by the court on Janu-
ary 23, 1995, both of those defendants
agreed to forgive or forego action on
over $10.5 million in defaulted loans,
pay $400,000 to the consumer class,

and establish and follow procedures
more favorable to consumers in any
future cases of default.

TranSouth had opposed class certifi-
cation in the case, arguing that no RICO
suit could ever be certified as a class

action because each plain-
tiff would have to sepa-
rately prove that they
relied upon TranSouth’s
misleading statements.
The district court, howev-
er, found that reliance was
“easily ascertainable,”
however. In the course of
its detailed 24-page opin-
ion, the district court also
held that “it would be
both inefficient and diffi-
cult for the 2,500 putative
class members with indi-
vidually small claims to
sue a large corporation
like TranSouth in the

absence of a class action.”
“This case is now more than five

years old, but the consumers are only
now getting close to obtaining justice
from TranSouth,” said TLPJ co-counsel
Steve Swain of Clark & Stant in Norfolk.
“While TranSouth is still fighting to
avoid responding to most of our discov-
ery requests in the case, this case is
finally getting on track and moving to-
ward trial.”

In addition to Quinn and Swain,
TLPJ’s legal team in this case includes
TLPJ Staff Attorney F. Paul Bland, Jr.,
who argued the motion for class certifi-
cation. Peter Herrrick of Stafford &
Herrick in Chesapeake, Virginia; David
Rubenstein of the Virginia Poverty Law
Center; and G. Robert Blakey, a Profes-
sor of Law at Notre Dame are also serv-
ing as co-counsel.

Federal Racketeering Suit Certified as Class Action
Victims Can Pursue Claims Against TranSouth for Used Car Loan Scam

n March 17, 1999, the U.S. District
Court for the Eastern District of
Virginia certified for class action

preempted by ERISA. As a result, the
plaintiffs were limited to the contractu-
al remedies under ERISA, and could
not seek either punitive damages or the
treble damages remedy available under
RICO. On appeal, the Ninth Circuit
af firmed the award of ERISA relief, but

reversed the district court’s ruling
dismissing the federal RICO claims.
The Supreme Court then granted Hu-
mana’s petition for review to decide
whether the McCarran-Ferguson Act
precludes private civil RICO suits.

In holding that the McCarran-Fer-
guson Act does not bar private civil
RICO suits, the Supreme Court found
that RICO did not “invalidate, impair, or

supersede” Nevada’s regulation of in-
surance companies. The Court ob-
served that RICO and the state insur-
ance laws could be applied in harmony,
and that RICO did not frustrate any
state policy regarding insurance compa-
nies.  To the contrary, the Court said,
permitting private civil RICO suits
would aid and enhance the state regula-
tion of the insurance industry.

RICO Suits
Humana, from page 10.
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and streams below. It is the first court
order in the nation stopping mountain-
top removal mining.

“This is an extraordinarily impor-
tant victory,” said
TLPJ Environmental
Enforcement Attorney
Jim Hecker, co-coun-
sel in the case. “It
demonstrates that the
current permitting
process for mountain-
top removal mines is
deeply flawed, violates
the law, and needs
wholesale reform to
prevent widespread
environmental de-
struction.”

TLPJ and MSJ
charged that the West
Virginia Department
of Environmental Protection (DEP)
violated federal strip mining laws by
failing to ensure that mountaintop
removal mining permits meet mini-
mum federal requirements. The court
agreed with this claim and held that
DEP had “violated or ignored” its
mandatory duty to ensure that Hobet
will restore the mine area to its ap-
proximate original contour (AOC).
This requirement is the heart of the
federal Surface Mining Act. It is in-
tended to prevent large changes in
topography when massive rock-mov-
ing machines dig for coal. The court
found that DEP had violated AOC
requirements by allowing Hobet to
lower the mountains and raise the
valleys by hundreds of feet and by
applying “a completely subjective
analysis [of AOC] in which changes in
elevation play a very minor role.”

TLPJ and MSJ also charged that
the U.S. Army Corps of Engineers
violated the National Environmental
Policy Act (NEPA) by illegally seg-
menting their environmental review of
the proposed Hobet mine, artificially
dividing it into two separate phases.
The court agreed and found that “it
seems apparent the operations were
split intentionally to allow the com-
mencement of mining operations un-
der less critical agency review and to

delay more detailed scrutiny until
after significant work has begun.”

The court also found that TLPJ and
MSJ had raised serious legal ques-
tions on several of their other claims.
In doing so, the court severely criti-
cized DEP’s witnesses and permit
procedures. The court stated that
DEP’s team leader on the Hobet per-

mit review team uncritically
accepted the company’s
statements in its permit ap-
plication, failed to make re-
quired findings before grant-
ing variances from statutory
requirements, and gave
court testimony that was
“patently unreliable.” The
judge also found that DEP
staff “blindly relied” on find-
ings by other agencies and
failed to exercise indepen-
dent judgment.

Based on the evidence
introduced at a lengthy hear-
ing, the court found that

plaintiffs James and Sibby Weekley
and the environment would be irrepa-
rably harmed if an injunction was not
granted until the trial is completed.
Hobet had planned to fill over one and
a half miles of Pigeonroost Branch

with excavated rock. This stream
flows through the Weekleys’ property
downstream from the proposed valley
fill. The judge described this stream
as a “keystone community” which
supported the surrounding ecosystem
and the forest community. If the min-
ing went forward, the forest canopy in
the Hollow would be leveled, the

aquatic life would be destroyed, and
forest wildlife would be driven away.
Furthermore, the entire topography
would change.

In a helicopter fly-over of other
mountaintop removal mines, the
judge observed this destruction first-
hand. He described how the mined
sites looked from the air: “On Febru-
ary 26, the ground was covered with
light snow, and mined sites were
visible from miles away. The sites
stood out among the natural wooded
ridges as huge white plateaus, and
the valley fills appeared as massive,
artificially landscaped stair steps.
Some mine sites were 20 years old,
yet tree growth was stunted or non-
existent. Compared to the thick hard-
woods of surrounding undisturbed
hills, the mine sites appeared stark
and barren and enormously different
from the original topography.”

Bragg v. Robertson was filed in
U.S. District Court in Charleston,
West Virginia, in July 1998.  Moun-
taintop removal mining is an increas-
ingly common coal industry practice.
It uses enormous machinery to cut
off entire mountaintops – 600 feet or
more – and reach the valuable low-
sulfur coal seams underneath. The

huge vol-
umes of
rock and
earth
removed
from
these
mountain-
tops are
then
dumped
into near-
by
streams in
waste
piles
called
valley fills.
The larg-
est valley

fills can each bury more than a mile
of free-flowing streams under hun-
dreds of feet of rock.

In addition to Hecker, the legal
team in the case includes Joseph
Lovett of MSJ in Charleston, and
Patrick C. McGinley and Suzanne M.
Weise, both of Morgantown, West
Virginia.

Injunction Blocks
Hobet Mine

WV, from page 1.

Jim HeckerJim HeckerJim HeckerJim HeckerJim Hecker

West Virginia mountaintop removal mining destructionWest Virginia mountaintop removal mining destructionWest Virginia mountaintop removal mining destructionWest Virginia mountaintop removal mining destructionWest Virginia mountaintop removal mining destruction
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for civil penalties in Arkansas, Okla-
homa, New Jersey, Puerto Rico, and
Tennessee. The suits have forced
polluters to comply with federal envi-
ronmental laws and pay penalties to
the U.S. Treasury. Unless the recent
decisions in Dubois v. U.S. Depart-
ment of Agriculture and Loon Moun-
tain Recreation Corp and Friends of
the Earth v. Laidlaw are overturned,
however, this potent weapon for envi-
ronmental protection may soon be
eliminated.

“The courts in both Dubois and
Laidlaw ruled that it is unconstitu-
tional for Congress to authorize citi-
zen plaintiffs to obtain penalties in
cases where a defendant was in viola-
tion at the time the suit was brought,
but achieved compliance later in the
litigation,” said TLPJ Environmental
Enforcement Attorney Jim Hecker,
who is lead counsel for Dubois on the
appeal. “The theory of these deci-
sions – that citizens obtain no direct
benefit when polluters are penalized
– defies common sense. Penalties
specifically deter the defendant from
violating the law and harming the
plaintiff again. If polluters can get
penalty claims dismissed simply by
achieving compliance before the trial
is held, they can delay compliance for
as long as possible, and then retain
the economic benefit from their delay
by not paying any penalties.”

In the Dubois case, Loon Moun-
tain Recreation Corp. (LMRC) re-
ceived approval from the U.S. Forest
Service to expand its ski area and
snow-making activities by increasing
its water usage from, and discharges
into, nearby Loon Pond, a pristine
high-elevation mountain lake in New
Hampshire. Roland DuBois chal-
lenged the approval of the project
and claimed that LMRC was violating
the Clean Water Act by discharging
polluted snow-making water into
Loon Pond without a required per-
mit.

The district court enjoined
LMRC from expanding the ski area
until the Forest Service prepared a
new Environmental Impact State-
ment and enjoined LMRC from mak-
ing further discharges into the pond
until it obtained a permit. The court
then dismissed Dubois’ claim for
civil penalties as moot, because it
believed that Dubois could not bene-
fit from their assessment. In terms
of pocketbook benefit, this is cor-
rect, since all civil penalties must be
paid to the U.S. Treasury rather
than to the plaintif f. However, the
court also discounted the deterrent
benefit to Dubois on the ground that
the court’s own issuance of an in-
junction was sufficient by itself to
deter all future violations. At Dubois’
request, TLPJ agreed to handle the
appeal.

TLPJ contends in its appellate
brief that, since LMRC was violating
the law when Dubois filed his com-
plaint, he can seek both injunctive
relief and civil penalties for LMRC’s
violations. Injunctions and civil pen-
alties serve dif ferent functions. An
injunction only deters violations that
occur during the time the injunction
is in effect. Civil penalties can be
imposed on violations that occur
both before and after an injunction is
in effect, and therefore deter a
broader set of violations. If a violator
only faces an order to comply, it
could risk noncompliance until the
order is entered. In contrast, if the
violator faces the risk of both a com-
pliance order and penalties, penal-
ties accumulate with each violation,
and therefore encourage faster com-
pliance.

“If the decision is not reversed, it
will diminish the incentives for citi-
zens to enforce the Clean Water Act
and provide an economic incentive
for violators to delay any litigation
long enough to achieve compliance
and avoid penalties,” said Hecker.

On March 1, 1999, the day that
TLPJ filed its brief in Dubois, the
U.S. Supreme Court agreed to re-

view the similar ruling in Laidlaw.
TLPJ is now assisting in the prepara-
tion of an amicus     brief in that case,
too.

In Laidlaw, Friends of the Earth
and Sierra Club sued Laidlaw for
discharging excessive and illegal
amounts of mercury from its haz-
ardous waste incinerator in South
Carolina. Laidlaw continued to vio-
late its permit limit for mercury for
over two years after the suit was
filed, but then achieved compliance.
The suit lasted several more years.
After trial, the court assessed a pen-
alty, but did not enjoin further viola-
tions, because by that time, Laidlaw
had not violated its permit in several
years.

On appeal, the Fourth Circuit
dismissed the suit and barred plain-
tiffs from seeking any attorneys’
fees. It held that the suit was moot
because there was no longer any
need for injunctive relief and the
plaintiffs could not personally bene-
fit from the award of civil penalties
because the penalties had to be paid
to the U.S. Treasury. The court also
said that, because the environmen-
tal groups had not prevailed on their
claims for injunctive relief or penal-
ties, they could not obtain attorneys’
fees, even if the suit had been in-
strumental in causing Laidlaw to
comply with its permit.

“If the Supreme Court does not
reverse this decision, it will have
devastating consequences for citi-
zen suits under the Clean Water Act.
Defendants could win any suit by
stringing out the litigation long
enough to get into compliance,” said
Hecker. “Citizen plaintif fs would
have strong disincentive to sue,
since they could invest hundreds of
thousands of dollars in fees and
costs and then recover nothing after
years of litigation. As a result, very
few citizen suits would be brought.”

Oral argument in DuBois will
likely take place this summer. The
Supreme Court will hear argument
in Laidlaw in the fall.

TLPJ Challenges Rulings That Could Endanger All
Environmental Citizen Suits for Civil Penalties
Decisions Would Encourage Polluters to Delay Compliance With Federal Laws

I n the past few years, TLPJ’s Envi-
ronmental Enforcement Project has
won record citizen suit settlements

❖
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Recent developments in TLPJ cas-
es that are not the subject of sepa-
rate articles in this newsletter are
summarized below.

Case UpdateCase UpdateCase UpdateCase UpdateCase Update

Guzman v. Amvac Chemical Corp.
(Washington Federal Court)

This case seeks to hold the manufac-
turer and distributor of the pesticide
Phosdrin accountable for the poisoning
of three farmworkers. The plaintif fs
have asserted design defect claims
against the manufacturer, as well as
negligence claims against both defen-
dants. On October 14,
1997, the court grant-
ed defendants’ motions
for summary judg-
ment, dismissing the
case in its entirety
based on FIFRA pre-
emption and its inter-
pretation of state law. Plaintif fs ap-
pealed the dismissal to the U.S. Court
of Appeals for the Ninth Circuit, and
oral argument was held on November 3,
1998. We await the court’s ruling. Mar-
cia Meade of Spokane is TLPJ’s lead
counsel. Co-counsel are Eugene Moen
and Michael Withey, both of Seattle,
and TLPJ’s Adele Kimmel. Patti Gold-
man of EarthJustice Legal Defense
Fund in Seattle and Brent Rosenthal of
Dallas authored TLPJ’s appellate briefs,
with assistance from Kimmel. Goldman
argued the appeal.
NY City v. Lead Industries Ass’n
(NY State Court)

This lead paint abatement case
seeks reimbursement from the lead
industry for the cost of removing lead
paint from the city’s public housing.
The city recently moved to strike the
defendants’ defenses against being held
liable on an industry-wide basis. TLPJ’s
Arthur Bryant is assisting the city’s
Corporation Counsel. Discovery is con-
tinuing.
Phillips v. Knotts
(Washington State Court)

This suit was brought on behalf of
two farmworkers poisoned by pesti-
cides that drifted from a neighboring
orchard after being improperly sprayed
by unlicensed applicators. It alleges that
the defendants violated Washington law
by failing to properly train, supervise,
and license the applicators. Trial was

scheduled to begin on January 11, 1999,
but has been postponed while the case
is assigned to a new judge. A two-day
settlement conference is scheduled to
begin on May 11, 1999.  Eugene Moen
of Seattle is TLPJ’s lead counsel. TLPJ’s
Adele Kimmel is co-counsel.

Reimer v. Columbia Medical Plan
(Maryland Federal Court)

This putative class action alleges
that an HMO violated Maryland law by
pursuing subrogation claims against all
of its injured members who recovered
monies from third parties. The district
court dismissed the claims of all plain-
tiffs who are members of the HMO
through an ERISA-covered plan, hold-
ing that their claims are preempted by
ERISA. TLPJ filed an appeal to the U.S.
Court of Appeals for the Fourth Circuit,
which Paul Bland argued on January 25,
1999. The district court also remanded
to Maryland state court the claims of all
plaintiffs who are not
members of the HMO
through an ERISA-
covered plan, and
cross-motions for
summary judgment
on the merits were argued on March
19, 1999.  The plaintif fs are represented
by Maryland attorneys Kieron F. Quinn
of Baltimore, Robert K. Jenner of Rock-
ville, Bryant Welch of Potomac, and
Bruce Plaxen of Columbia. TLPJ’s Paul
Bland is lead appellate counsel, assisted
by TLPJ’s Sarah Posner.

NWF v. Westphal
(D.C. Federal Court)

This suit, filed on behalf of the Na-
tional Wildlife Federation, charges that
the $62 million plan by the U.S. Army
Corps of Engineers to dredge and clear
more than 133 miles of the Big Sunflow-
er River in Mississippi would violate
federal laws by ignoring requirements
that local interests pay 35 percent of
project costs and by failing to analyze
non-structural alternatives.  The Corps’
motion to transfer the case to Mississip-
pi was denied in March, and our motion
for summary judgment is pending.

TLPJ’s Jim Hecker is lead counsel.
Texans United v.
Crown Central Petroleum Corp.
(Texas Federal Court)

This citizen suit under the Clean Air
Act was brought against Crown’s Pasa-
dena, Texas, refinery for violating fed-
eral air pollution limits on sulfur diox-
ide and hydrogen sulfide, two highly
toxic air contaminants. After plaintiffs
filed suit, the Texas Natural Resources
Conservation Commission (TNRCC)
entered into an administrative settle-
ment with Crown covering many of the
same violations alleged in the citizen
suit. The district court then dismissed
the citizen suit on the grounds that the
TNRCC settlement precluded the citi-
zens from proceeding, even though the
Clean Air Act gives preclusive effect to
government enforcement actions only
when they are filed before the citizen
suit and are filed in court, two condi-
tions not met by the TNRCC settle-
ment. We have appealed the district
court’s dismissal to the U.S. Court of
Appeals for the Fifth Circuit, and the
U.S. Department of Justice has filed an
amicus curiae brief in support. TLPJ’s
Mark Wenzler and Jim Hecker are lead
counsel;  Mike Caddell and Joe Phillips
of Houston are co-counsel.
Texans United v.
Exxon Company, U.S.A.
(Texas Federal Court)

This citizen suit under the Clean
Water Act and the Resource Conserva-
tion and Recovery Act (RCRA) was
brought against Exxon’s Baytown refin-
ery for discharging stormwater runoff
contaminated with untreated process
wastewater. The court dismissed the
five Clean Water Act claims. Plaintiffs
agreed not to appeal this decision after
EPA issued a new permit severely limit-
ing Exxon’s discharg-
es. In March 1998, the
court ruled that Exx-
on’s method of sam-
pling the benzene in
those discharges vio-
lated RCRA and or-
dered corrective ac-
tion. The court subsequently stayed
this decision pending the state’s issu-
ance of Exxon’s renewal RCRA permit.
TLPJ’s Jim Hecker is lead counsel, and
attorneys Valorie Davenport of Houston
and Robert Fugate of Mansfield, Texas,
are co-counsel.
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Cohen v. Brown University
(Rhode Island Federal Court)

 In this precedent-setting sex dis-
crimination lawsuit, the U.S. Court of
Appeals for the First Circuit upheld the
district court’s ruling that Brown Uni-
versity is in violation of Title IX for dis-
criminating against its female athletes.
The Supreme Court
then denied Brown’s
petition for review.
On October 8, 1998,
the court gave final
approval to a settle-
ment that requires
Brown to provide
women with opportu-
nities to participate in intercollegiate
athletics at a rate tracking their under-
graduate enrollment rate and to guaran-
tee enhanced funding and treatment to
four women’s teams. We have filed our
application for costs and attorneys’ fees,
and are awaiting Brown’s response.
Lynette Labinger of Providence, Rhode
Island, is TLPJ’s lead counsel. Amato
DeLuca and Ray Marcaccio, both of
Providence, Sandra Duggan of Philadel-
phia, and TLPJ’s Arthur Bryant and
Leslie Brueckner are co-counsel.
Swanson v. Nissan Motor Corp.
(Oregon Federal Court)

In this Project ACCESS challenge,
TLPJ moved to intervene in a pending
lawsuit to seek access to crash-test
videos and other materials relating to
defective airbags in Nissan’s 1995 and
1996 Altima. The motion was filed on
behalf of the Oregon Consumer’s
League and Parents for Safer Airbags.
Shortly before trial, the motion was
dismissed without prejudice to renewal
after the trial. The case settled, and
TLPJ has renewed the motion. In Feb-
ruary, the court held an evidentiary
hearing to evaluate Nissan’s need for
continued secrecy. We are awaiting a
decision.  Jeff Foote of Portland is
TLPJ’s lead counsel, assisted by TLPJ’s
Leslie Brueckner.
Williams v. Wasserman
(Maryland Federal Court)

TLPJ is co-counsel in this federal
trial of the Maryland Disability Law
Center’s challenge to Maryland’s prac-
tice of warehousing individuals with
traumatic brain injuries in psychiatric

hospitals. The trial concluded in Sep-
tember 1997, and the parties’ principal
post-trial submissions have been filed,
but no decision has yet been rendered.
Several months ago, the State of Mary-
land filed a brief challenging the consti-
tutionality of the provision of the Amer-
icans With Disabilities Act that re-
quires disabled individuals to be treat-
ed in the most integrated setting possi-
ble. The United States of America re-
sponded with an amicus brief opposing
Maryland’s position. We are awaiting a
decision. George Shadoan of Rockville,
Maryland, Nicole Schultheis of Balti-
more, and Nathaniel Fick of Towson,
Maryland, are TLPJ co-counsel in the
case, along with TLPJ’s Leslie Brueck-
ner
U.S. ex rel. Thornton v. Science
Applications International Co.
(Texas Federal Court)

TLPJ is representing a whistleblow-
er in this appeal, in which the govern-
ment is trying to minimize its statutori-
ly mandated duty to compensate
whistleblowers.  The district court
ruled that Thornton should be awarded
$230,000 as his statutory share of the
government’s “proceeds” in the case
under the False Claims Act’s provisions
for encouraging whistleblowers to
bring actions against parties that de-
fraud the government.  The federal
government is appealing, arguing that
the economically valuable, non-cash
elements of the suit’s settlement do not
constitute “proceeds.” Paul Bland is
handling the appeal before the U.S.
Court of Appeals for the Fifth Circuit.
TLPJ’s brief is due in May 1999.

Access to the Courts
In In re Inquest of Rober t Wayne Guy,

TLPJ filed an amicus brief in support of
a family’s challenge to the constitution-
ality of a King County, Washington
Executive Order providing that indi-
gents have no right to counsel at an
inquest, although public funds are used
to pay for counsel of public officials
present at the inquest. Robert Wayne
Guy died while in the custody of King
County police officers, possibly as the
result of excessive force. The inquest
was ordered to determine the cause of
Guy’s death. The King County Superior
Court initially granted the Guy family’s

motion for a temporary restraining
order requiring the County to pay its
attorney’s fees, but later dissolved the
TRO and denied the family’s motion for
a preliminary injunction. The Washing-
ton Court of Appeals af firmed. The
decedent’s family has filed a petition for
review by the Washington Supreme
Court.

In Toms v. Allied, TLPJ joined an
amicus brief authored by the National
Association of Consumer Advocates
and the Virginia Poverty Law Center,
urging the U.S. Court of Appeals for
the Fourth Circuit to rule that class
counsel may advance costs and expens-
es for the plaintiffs in a class action.
TLPJ believes that a contrary rule
would severely hinder access to the
courts. Oral argument took place in
January 1999.  We await the court’s
ruling.
Legal Duties of Gun Owners

In McGrane v. Cline, TLPJ joined an
amicus brief authored by the Center to
Prevent Handgun Violence, urging the
Washington Court of Appeals to rule
that owners of guns have a legal duty to
safely and securely store their guns to
prevent theft and misuse by third par-
ties. The court heard oral argument in
the case on September 15, 1998.
Sex Discrimination in Education

In Boucher v. Syracuse University,
TLPJ joined in
an amicus brief
to the U.S.
Court of Ap-
peals for the
Second Circuit
authored by the
National Women’s Law Center contend-
ing that Syracuse University had violat-
ed Title IX by failing to provide ade-
quate opportunities for women to par-
ticipate in intercollegiate athletics. On
January 6, 1999, the Second Circuit
decided the appeal without addressing
the issues raised in the brief.

In George Mason University v. Lit-
man, TLPJ filed an amicus brief in the
U.S. Court of Appeals for the Fourth
Circuit defending the constitutionality
of Title IX, and opposing the Common-
wealth of Virginia’s position that Con-
gress did not validly abrogate the
state’s Eleventh Amendment immunity
from suit in enacting Title IX. The
court has tentatively scheduled oral
argument for the week of May 3.

Civil RightsCivil RightsCivil RightsCivil RightsCivil Rights
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 FIFRA PREEMPTION I N F O R M ATION PACKET

Copies of briefs and decisions from various courts on the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA). ($50 mem-
bers/$75 nonmembers)

 PROJECT ACCESS MATERIALS, COMPLETE SET

A complete set of materials compiled by TLPJ fo help attorneys
combat court secrecy, including news articles, summaries of the
law, decisions, sample briefs and recommended reading lists.
($300 members/$400 nonmembers)

 PROJECT ACCESS DATA D ISKETTE

Features an extensive index of materials on protective and secrecy
orders and cross references to related information. ($90 members/
$115 nonmembers)

 CLASS ACTION ABUSE PREVENTION I N F O R M ATION PACKET

Copies of key press reports, legal decisions, and briefs to help
attorneys, judges, the public, and the press understand the dan-
gers of class action abuse and how to fight it. Materials dated
through August 1996. ($75 members/$100 nonmembers)

UPDATE #1
         Contains decisions and briefs exploring the implications of
         the Supreme Court decision in Amchem Products v. Wind-
         sor . Materials dated from September 1996 through October
        1997. ($75 members/$100 nonmembers)

UPDATE #2
          Contains decisions and briefs from October 1997 through
          October 1998. ($75 members/$100 nonmembers)

PACKET, UPDATE #1, A N D UPDATE #2
          ($175 members/$250 nonmembers)

LEGALLEGALLEGALLEGALLEGAL INFORMA INFORMA INFORMA INFORMA INFORMATION PTION PTION PTION PTION P ACKETSACKETSACKETSACKETSACKETS
Available from The TLPJ Foundation

Name

Firm/Address

City

State                                      Zip

Phone                                   Fax

PAYMENT OPTIONS
      Bill Me           Check Enclosed            Credit Card

MC/VISA#

Exp. Date

Total Cost

Signature

Please enclose your check or credit card information and return to:
The TLPJ Foundation,

1717 Massachusetts Avenue, NW, Suite 800
Washington, D.C. 20036

202-797-8600; fax 202-232-7203; tlpj@tlpj.org; www.tlpj.org

ORDER FORM
I would like to receive the material(s) checked off above from The TLPJ Foundation.

  A IRBAG WORKSHOP MATERIALS

Contains four volumes of Airbag Briefing Materials and the
videotape “Introduction to Airbags.” Materials were prepared
for a 1984 workshop TLPJ organized to educate plaintiffs’ trial
lawyers about “no-airbag” cases and the facts relevant to them
($775 pre-paid). Also available is a Resource Manual on Air-
bags  published by Public Citizen, Center for Auto Safety, and
Motor Voters. ($35)

  A IRBAG PREEMPTION I N F O R M ATION PACKET

Copies of briefs, decisions, and other materials to assist attor-
neys fighting federal preemption of cases involving airbags.
($100 members/$125 nonmembers)

 LEAD PAINT LITIGA TION I N F O R M ATION

Helpful information to assist lawyers for lead poisoning victims
to learn how to obtain full compensation for their clients. ($100
members/$125 nonmembers)

 MULTIPLE  CHEMICAL SENSITIVITY  (MCS)
IN F O R M ATION PACKET

Materials compiled by TLPJ to assist attorneys and other advo-
cates who represent or otherwise work with individuals dis-
abled by multiple chemical sensitivity. ($50 members/$75
nonmembers)

 TITLE  IX I N F O R M ATION PACKET

Briefs, pleadings, case cites, and other materials to assist attor-
neys working on Title IX sex discrimination cases. ($50 mem-
bers/$75 nonmembers)

      MEDICAL D EVICE PREEMPTION I N F O R M ATION PACKET

Helpful information about past medical preemption cases and
decisions. ($100 members/$125 nonmembers)
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Foundation ReporFoundation ReporFoundation ReporFoundation ReporFoundation Reporttttt

just helped launch an exciting new
project that will ensure the existence
and financial stability of Trial Law-
yers for Public Justice for years to
come. The Public Justice Society -- a
planned giving program of The TLPJ
Foundation -- was recently created to
enable TLPJ to continue its fight for
justice into the 21st Century. We are

sincerely appreciative to all living past
Presidents of The TLPJ Foundation,
who -- together with several other
TLPJ leaders -- have already signed on
as Charter Members of The Public
Justice Society by agreeing to provide
for TLPJ beyond their lifetime. The
Charter Members as of March 15,
1999, are listed in the box below.

All TLPJ supporters who agree to
provide for The TLPJ Foundation in
their estate plans by May 1, 1999 will

Past Presidents, Other TLPJ Leaders Join Together
to Create The Public Justice Society
Charter Members to Support TLPJ Through Bequests and Planned Gifts

ast Presidents Joe Cotchett and
Gene Pavalon, Co-Chairs of the
Planned Giving Committee, have

Fred Baron *
James Bartimus
Raymond P. Boucher
Alan Brayton
James B. Browne
Joseph Cotchett *
Macon Cowles
Anthony Cunningham *
Thomas M. Dempsey
Jeffrey Foote *
Abraham Fuchsberg
Jeffrey M. Goldberg
J. Gary Gwilliam
Monica M. Jimenez

be included, with the former Presi-
dents and Board members listed be-
low, as Charter Members of The Pub-
lic Justice Society. To learn more about
how you can perpetuate your support
to Trial Lawyers for Public Justice
beyond your lifetime and create a
legacy of justice for years to come,
please contact Development Director
Kathryn Mitchell and ask for The
Public Justice Society brochure and
reply form.

J.D. Lee *
Salvador A. Liccardo *
Richard C. Miller
Mark Mueller
Mary Parker *
Jerry R. Palmer
Eugene Pavalon *
Peter Perlman
Christopher Placitella
Joseph Power, Jr.*
Kieron Quinn
Dean Robb *
Nicole Schultheis
George Shadoan *

Gerson H. Smoger
William E. Snead *
Paul L. Stritmatter
Daniel F. Sullivan *
Larry Trattler
William A. Trine *
Simon Walton
Ted M. Warshafsky *
David H. Weinstein
Michael E. Withey *
Martha Wivell

* TLPJ Foundation Presidents

PubPubPubPubPubl ic Jl ic Jl ic Jl ic Jl ic Justice Society Charustice Society Charustice Society Charustice Society Charustice Society Char ter Memberter Memberter Memberter Memberter Member s (as of Mars (as of Mars (as of Mars (as of Mars (as of Mar ccccch 15,h 15,h 15,h 15,h 15,  1999) 1999) 1999) 1999) 1999)

TLPJ Foundation in recent months.
It is the strong loyalty and commit-
ment of our members that allows
TLPJ to continue to take on cut-
ting-edge cases in the public inter-
est.

First, we would like to thank
special contributors Isaac K.
Byrd, Jr., of Byrd & Associates in
Jackson, Mississippi, for his special
gift of $10,000, and Harvey Weitz
of New York City’s Schneider,
Kleinick & Weitz for his $2,500

Many Thanks to Our Special Gift Contributors

W
e are pleased to recognize the
following individuals that have
contributed special gifts to The

special gift contribu-
tion. We would also
like to thank Kevin
Conway of Chicago’s
Cooney & Conway for
his $5,000 gift towards
our Class Action
Abuse Prevention
Project.

If you would like to
contribute to any of
The TLPJ Founda-
tion’s Special Gift
Campaigns, contact
Development Director
Kathryn Mitchell. Isaac K. Byrd, Jr.Isaac K. Byrd, Jr.Isaac K. Byrd, Jr.Isaac K. Byrd, Jr.Isaac K. Byrd, Jr. Harvey WeitzHarvey WeitzHarvey WeitzHarvey WeitzHarvey Weitz

❖
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New West Coast Office Garners Generous Support
Founders of West Coast Office Pledge $10,000 Each, Number Growing

one-time gift of $10,000 by August 1,
1999 to The TLPJ Foundation in
support of this exciting new endeav-
or will be listed as a “Founder” of the
new office. All Founders’ gifts -- and
all other charitable contributions in
support of the new office -- are fully
tax-deductible.

The response has been tremen-
dous. While the drive to recruit gifts
in support of the new office has just
started, enthusiasm for our plans to
go “bicoastal” has already prompted
those listed in the box below to sign
up as Founders of the new West
Coast of fice.

The names of all Founding Con-

ur move to open a West Coast
office has already garnered tre-
mendous support, with fifteen

generous  contributors pledging
$10,000 each to become Founders of
the office. It’s not too late for you to
become a Founder, too, or otherwise
support the creation of TLPJ’s soon-
to-be-established West Coast office.

Last fall, the Board of Directors
of The TLPJ Foundation voted to
expand our fight for public justice by
opening an office in the San Fran-
cisco Bay area in 1999. See Winter
1999 Public Justice. To help launch
the office, the Board has also decid-
ed that any donor who contributes a

•Fred Baron of Baron & Budd in
Dallas, TX

•Michael & Jeanette Bidart of
Claremont, CA

•Ray Boucher of the Law Office of
Ray Boucher in Los Angeles

•Alan Brayton of Brayton, Purcell,
Curtis & Geagan in Novato, CA

•Jef frey Goldberg of Jeffrey M.
Goldberg & Associates in Chicago

tributors to TLPJ’s new West Coast
office will appear on a specially de-
signed plaque, which will be prominent-
ly hung in the lobby of our new office.
Trial Lawyers for Public Justice will
further acknowledge each founding
contributor’s generous gift on a poster
at the exhibit booth during ATLA’s
summer convention, at our Annual
Party on July 20 in SanFrancisco, and in
future issues of Public Justice.

We are truly grateful for the support
of our West Coast office Founders. If
you are interested in joining with them
to ensure an even stronger TLPJ pres-
ence in the West, please contact Devel-
opment Director Kathryn Mitchell.

•Gary Gwilliam of Gwilliam, Ivary,
Chiosso, Cavalli & Brewer in Oakland

•Kazan, McClain, Edises, Simon
& Abrams of Oakland

•Salvador Liccardo of Liccardo,
Rossi, Sturges & McNeil in San Jose

•Gene Pavalon of Pavalon, Gifford,
Laatsch & Martino in Chicago

•Joseph A. Power, Jr. of Power,
Rogers & Smith in Chicago

FounderFounderFounderFounderFounder s of s of s of s of s of WWWWWest Coast Office (as of Marest Coast Office (as of Marest Coast Office (as of Marest Coast Office (as of Marest Coast Office (as of Mar ccccch 15,h 15,h 15,h 15,h 15,  1999) 1999) 1999) 1999) 1999)
•Gerson Smoger of Smoger &
Associates in Oakland

•Stritmatter Kessler Whelan &
Withey of Seattle

•James Sturdevant of The Sturde-
vant Law Firm in San Francisco

•Mona Lisa Wallace of Wallace,
Graham & Adkins in Salisbury, NC

•Stephen Zetterberg of Zetterberg
& King in Claremont, CA

New Members
Following is a list of members who

joined The TLPJ Foundation or upgrad-
ed their membership since our last is-
sue. Their recruiters are listed next to
them in italics.

Benefactor
Madelyn Chaber
Thornton, Early & Naumes (upgrade)
Sustaining Members
Sharon J. Arkin (upgrade)
Bonnie D. Bratton (upgrade)
Steve T. Hastings (upgrade)
John J. Hopkins (upgrade)
Paul R. Kiesel
Ronald D. Krist (upgrade)
Bernard R. Nevoral -  Joe Power

Supporting Members
Jeffrey Anderson (upgrade)
Harlow R. Case (upgrade)
Tom A. Clancy  (upgrade)
Michael J. Crow  (upgrade)
Jonathan W. Cuneo  (upgrade)
Philip C. Gaddy  (upgrade)
T. Robert Hill  (upgrade)
Kerry D. Staton  (upgrade)
James Walker  (upgrade)
General Members
M. Reid Acree
Hilary Ball -  Rick Kuykendall
Merrida Coxwell
Robert H. Darling
Victoria DeGoff
Timothy Dillon
Kevin F. Dugan
Jordan Fox -  Roberta Ashkin
William Frame

Victor M. Glasberg
Sam Heldman -  Rick Kuykendall
David C. Lee
Lawrence L. Longfelder -

 Paul Strtimatter
Scott W. Morris
John L. Nisivaco  (upgrade)
Bernard Smalley -  Elise Alpert
Galen J. Vaa
Skip Warren - Tracey Conwell

Associate Members
Chris Gilreath -  Sidney Gilreath
Michael Horrow
Taras Rudnitsky  (upgrade)

Student Members
Linda J. Graves
Anne Marselis
Valorie Perez
Patricia B. Ross ❖
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San Francisco. The event-packed
evening will begin with a cock-
tail reception and auction,
followed by a gourmet dinner
and awards ceremony. After
the “formalities” are finished,
let down your hair, loosen
your tie, and dance the night
away to the Motown sounds of
Pride and Joy!

This exciting event will
take place at San Francisco’s
historic Regency Building at
the corner of Van Ness and
Sutter Streets. The Regency,
originally built as a Scottish
Rite temple, has recently
undergone a $500,000
renovation to restore the
building to its original
grandeur of the early
1900s.

The auction will fea-
ture some wonderful
items. Several fabulous
vacation destinations,
dinners and a variety of
other items in all price
ranges are already avail-
able. Back again, to the
highest bidder, are a
stay at a rustic French
farmhouse in Eastern
Bordeaux, fly fishing in
the Rockies and much
more. Plus, Paul Strit-
matter and Mike With-
ey have donated 2 tick-
ets to their Millennium
2000 New Year’s Party, a
fabulous 2-1/2 day gala that will take
place at the Four Seasons Hotel in
Seattle.

At this year’s awards ceremony,
we will announce the winner of the
1999 Trial Lawyer of the Year.  This
is sure to be an inspiring evening as
all Trial Lawyer of the Year finalists
have done extraordinary work serv-
ing the public interest within the last
year.  Last year, Mike Ciresi, Rober-
ta Walburn, and Minnesota State
Attorney General Hubert Hum-

phrey, III were named 1998 Trial
Lawyers of the Year for their work
on State of Minnesota and Blue Cross
and Blue Shield v. Philip Morris,

Annual Party Shaping Up To Be Spectacular Evening
Cotchett, Liccardo to Receive Champion of Justice Award

oin us for TLPJ’s Annual Party and
“Bidding for Justice” Auction on
Tuesday,  July 20, 1999, in beautiful

Inc., et al. They successfully battled to
hold the tobacco industry accountable
for its decades-long campaign to de-
ceive the public.

Also this year, we will
honor former TLPJ Founda-
tion Presidents and North-
ern California attorneys
Joseph Cotchett and Salva-
dor Liccardo with the
Champion of Justice Award
for their many years of out-
standing contributions to
public justice.

Following the awards
presentation, President Joe
Power will hand over The
TLPJ Foundation gavel to
our 1999-2000 President,

Nicole Schul-
theis.

Plan to stay to
the very end be-
cause you will not
want to miss the
groovin’ sounds of
Pride and Joy.  This
local band has
been electrifying
audiences for years
with their brand of
Motown sound.
You won’t want to
miss it!

Make your
plans now to attend
what is sure to be
another exciting
TLPJ Annual Party!
Don’t forget your
“boogie” shoes!

New 1999
Member-Get-A-Member Contest

The 1999 Member-Get-A-Member contest is on! The person who recruits
the most new members by July 20, 1999, wins a week-long stay at a Santa Fe,
New Mexico apartment. Our thanks to former TLPJ Foundation President
Bill Snead, who so generously donated the prize. If you would like member-
ship materials, please contact Susan Gombert, Membership Coordinator, at
TLPJ Headquarters.

Joe CotchettJoe CotchettJoe CotchettJoe CotchettJoe Cotchett Sal LiccardoSal LiccardoSal LiccardoSal LiccardoSal Liccardo

Guests will enjoy the Motown sounds of Pride and Joy.Guests will enjoy the Motown sounds of Pride and Joy.Guests will enjoy the Motown sounds of Pride and Joy.Guests will enjoy the Motown sounds of Pride and Joy.Guests will enjoy the Motown sounds of Pride and Joy.

❖
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1999 Presidents’ Party on January
26th during the Association of Trial
Lawyers of America’s Winter Con-
vention in San Antonio, Texas.  Host-
ed by the Presidents and Presidents-
Elect of ATLA and The TLPJ Founda-
tion, this traditional annual event
helps to rein-
force the
important
role both
organizations
play on behalf
of trial law-
yers nation-
wide. The
Presidents’
Party pro-
vides an op-
portunity to
recognize and
celebrate the
strong, inde-
pendent
working rela-
tionship be-
tween ATLA and TLPJ.

This year’s hosts, ATLA Presi-
dent Mark Mandell, ATLA Presi-
dent-Elect Richard Middleton,
TLPJ Foundation President Joe
Power and TLPJ Foundation Presi-
dent-Elect Nicole Schultheis, wel-
comed guests and helped spread the
word about TLPJ’s public interest
activities while enjoying some of the

local flavors of the “Tex-Mex” re-
gion.

ATLA President Mark Mandell
spoke of his life-long commitment to
public interest law and congratulated
TLPJ on its many victories. TLPJ
Foundation President Joe Power
spoke of TLPJ’s 1998 achievements,
and acknowledged and thanked
those individuals who contributed

Lone Star ($1,000)
Gilbert T. Adams, Jr.
Fred Baron
Jeffrey M. Goldberg
William F. Magee
Mark S. Mandell
Richard H. Middleton, Jr.
Power, Rogers & Smith, P.C.
Nicole Schultheis
Lanny Vines

10 Gallon ($500)
Mike Eidson

Frederick Kuykendall III
Bill Snead

Yellow Rose ($250)
Jeffrey A. Breit
CASES, Inc.
Russ Herman
Patrick E. Mahoney
Paul D. Rheingold
Faith Seidenberg
William A. Trine

Wrangler ($100)
Augustus F. Brown

Thank Thank Thank Thank Thank YYYYYou to Our Generou to Our Generou to Our Generou to Our Generou to Our Gener ous Pous Pous Pous Pous P ararararar ty Sponsorty Sponsorty Sponsorty Sponsorty Sponsor sssss

James B. Browne
Frederick J. Ernst
C. Richard Henriksen, Jr.
Andrew Lipton
Marvin Mullis, Jr.
John E. Osborne
Peter Perlman
Theodore A. Schwartz
Laurie Brook Seidenberg
Shernoff, Bidart, Darras & Arkin
Stephen I. Zetterberg

Other
Patricia B. Ross

Tex-Mex Presidents’ Party Big Success

W
ith the lively sounds of Mariachi
music in the background, over
100 people gathered at TLPJ’s

gifts of $2,500 or more in support of
TLPJ’s precedent-setting work.

The evening was a perfect oppor-
tunity to catch-up with old friends –
and meet new friends in the process!

Following the Presidents’ Party,
TLPJ hosted a private dinner at
Boudro’s Restaurant in honor of its
Past Presidents and contributors
who donated $10,000 or more to The
TLPJ Foundation within the past
year. The former Presidents recount-
ed some of the memorable moments
during their term in office.

The Presidents’ Party is made
possible by charitable contributions
from TLPJ and ATLA supporters.  In
recognition of their generosity, we
would like to acknowledge and
thank all of the sponsors listed be-
low, who generously contributed
over $14,000 to make this annual
event a tremendous success!

Isaac Byrd and Ted WarshafskyIsaac Byrd and Ted WarshafskyIsaac Byrd and Ted WarshafskyIsaac Byrd and Ted WarshafskyIsaac Byrd and Ted Warshafsky

Richard Middleton, Nicole Schultheis, Joe Power, Mark MandellRichard Middleton, Nicole Schultheis, Joe Power, Mark MandellRichard Middleton, Nicole Schultheis, Joe Power, Mark MandellRichard Middleton, Nicole Schultheis, Joe Power, Mark MandellRichard Middleton, Nicole Schultheis, Joe Power, Mark Mandell

❖
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Spring 1999
PPPPPUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEUBLIC JUSTICEHaHaHaHaHave a Case?ve a Case?ve a Case?ve a Case?ve a Case?

If you have a potential case,
please contact your State Coor-
dinator or TLPJ’s national
headquarters.❖❖❖❖❖

The TLPJ Foundation's State Coordinator Network

Public Justice is published quarterly by The  TLPJ
Foundation, 1717 Massachusetts Avenue, NW,
Suite 800, Washington, DC 20036. Ph: 202-797-8600.
Fax: 202-232-7203. E-mail: tlpj@tlpj.org. Web site:
http://www.tlpj.org. Articles may be reprinted without
charge or special permission, but please credit The
TLPJ Foundation and send us a copy.

The TLPJ Foundation
Board of Directors 1998-99

Joseph A. Power, Jr., President
Nicole Schultheis,  President-Elect

Susan Vogel Saladoff, Vice President
Paul L. Stritmatter, Treasurer

Larry Trattler, Secretary
Fred Baron, Immediate Past President

James H. Ackerman
Roberta E. Ashkin
James Bartimus
Raymond P. Boucher
Alan R. Brayton
James B. Browne
Isaac K. Byrd, Jr.
Robert E. Cartwright, Jr.
Michael V. Ciresi
Joan B. Claybrook
Gerri Colton
Roxanne Barton Conlin
Tracey D. Conwell
Joseph W. Cotchett
Macon Cowles
Anthony W. Cunningham
Harry G. Deitzler
Thomas M. Dempsey
Jeffrey P. Foote
Abraham Fuchsberg
Jeffrey M. Goldberg
J. Gary Gwilliam
Robert L. Habush
Richard Hailey
Grover G. Hankins
Gerald Holtz
Monica M. Jimenez
Rosalind Fuchsberg
   Kaufman
Frederick T. Kuyken-
   dall, III
J.D. Lee
Salvador A. Liccardo
Stanley J. Marks

Randy McClanahan
Joseph J. McKernan
Richard H. Middleton, Jr.
Richard C. Miller
Mark R. Mueller
Jack H. Olender
Jerry Palmer
Mary A. Parker
Eugene I. Pavalon
Peter Perlman
Christopher M. Placitella
Kieron F. Quinn
Dean A. Robb
Anthony Z. Roisman
William A. Rossbach
Federico C. Sayre
Leonard W. Schroeter
George W. Shadoan
Gerson H. Smoger
William E. Snead
Theodore Spearman
James Sturdevant
Daniel F. Sullivan
William A. Trine
Mona Lisa Wallace
Simon Walton
Ted M. Warshafsky
David H. Weinstein
Harvey Weitz
Perry Weitz
Michael E. Withey
Martha K. Wivell
Steve I. Zetterberg

Alabama
Clay Hornsby - (256)329-2000
Arizona
Stanley J. Marks - (602)254-6071
Arkansas
Laura J. McKinnon - (501)521-1555
California
(North)
J. Gary Gwilliam - (510)832-5411
ggwilliam@giccb.com

(South)
Monica M. Jimenez - (714)542-7395
looba@aol.com

Colorado
Larry Trattler - (303)777-5770
mtdlaw@aol.com

Connecticut
Robert I. Reardon - (860)442-0444
reardonlaw@aol.com

District of Columbia
Gerald I. Holtz - (301)656-1888
holfor@aol.com

Florida
Ira H. Leesfield - (305)854-4900
Georgia
Thomas Beiswenger - (706)546-9008
Hawaii
Wayne Parsons - (808)845-2211
Illinois
Jeffrey M. Goldberg - (312)236-4146
jeff@goldberglaw.com

Joseph A. Power, Jr.  - (312)236-9381
p-r-s@juno.com

Indiana
Roger Pardieck - (812)523-8686
Kansas
Dwight A. Corrin - (316)263-9706
dcorrin@ibm.net

Kentucky
Kevin George - (502)569-2727
Louisiana
Joseph J. McKernan - (225)926-1234
Maine
Jeffrey Thaler - (207)774-1200
jthaler@mainelaw.com

Maryland
Simon Walton - (410)235-6425
nschulth@interserv.com

Massachusetts
James Swartz - (617)742-1900
Michigan
Michael L. Pitt - (248)398-9800
Minnesota
John F. Eisberg - (612)349-8753

Mississippi
Roland  C. Lewis - (601)969-2002
Missouri
Robert M.N. Palmer - (417)865-3234
palmer@palmerlaw.com

Montana
William A. Rossbach - (406)543-5156
warossbach@aol.com

Nebraska
Ronald J. Palagi - (402)397-5000
Nevada
Bill Bradley - (702)329-2273
New York
Elise Alpert - (212)297-0228
Seymour Fuchsberg - (212)962-2800
New Mexico
Daymon B. Ely - (505)248-0370
New Hampshire
David L. Nixon - (603)669-7070
New Jersey
Beth Baldinger - (609)895-7247
North Dakota
David R. Bossart - (701)271-8030
dbossart@rrnet.com

North Carolina
Mona Lisa Wallace - (704)633-5244
bmartin@wallacegraham.com

Ohio
Jack Landskroner - (216)241-7000
jack@landskroner.com

Oklahoma
Emmanuel E. Edem - (405)272-0200
nemw@ionet.net

Oregon
Kathryn H. Clarke - (503)224-7963
Pennsylvania
Robert L. Jennings - (412)471-3980
rljjr@sgi.net

Rhode Island
Thomas W. Pearlman - (800)230-4050
Tennessee
Mary A. Parker - (615)244-2445
mparkerlaw@aol.com

Tennessee
Lisa June Cox - (901)664-9550
Texas
Scott Hendler - (512)473-3672
hendler@io.com

Utah
C. Richard Henriksen - (801)521-4145
hhlaw@sisna.com

Vermont
Jerome F. O’Neill - (802)865-4700
Virginia
Robert H. Hovis - (703)642-5800
Washington
Theodore Spearman - (206)842-0566
spearman@halcyon.com

Wisconsin
John C. Peterson - (920)738-0809
johncp@execpc.com

Wyoming
E. James Burke - (307)634-2731

TLPJ Staff
Arthur Bryant, Executive Director
Leslie Brueckner, Staff Attorney

Adele Kimmel, Staff Attorney
F. Paul Bland, Jr., Staff Attorney

Sarah Posner, Staff Attorney
Jim Hecker, Environmental Enforcement Attorney

Mark Wenzler, Environmental Enforcement Attorney
Victoria Nugent, Consumer Rights Fellow

Barbara Reeves, Office Administrator
Clarisia Lovelace, Administrative Assistant

Paula Athey, Administrative Assistant
Jeff Barnett, Administrative Assistant

Denise Aleman, Receptionist
Gloria Clouden, Accounting Assistant

Julia Lee, Law Clerk
The TLPJ Foundation Staff

Kathryn Mitchell, Development Director
Theresa Henige, Communications Director
Susan Gombert, Membership Coordinator

Jeffrey Zimmer, Program Coordinator
Cassandra Goings, Development Assistant

Sandra Peters, Development Assistant
Mary Tolley, Communications Assistant/Clerk

Public Justice  is edited and produced by
Theresa Henige, with assistance from Mary Tolley.
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The TLPJ Foundation
1717 Massachusetts Ave., NW
Suite 800
Washington, DC 20036
202-797-8600 / Fax: 202-232-7203

Address correction requested

Support
Trial Lawyers for
   Public Justice Join The
TLPJ Foundation

Yes, I want to support the public interest
work of TLPJ!

Please enroll me in the following annual giving category:
Member: $250 or more
Supporting Member: $500 or more
Sustaining Member: $1,000 or more
Advocate: $2,500 or more
Benefactor: $5,000 or more
Patron: $10,000 or more
Champion: $25,000 or more
Associate Member: $100 or more*
     *limited to non-lawyers, law professors, government and public
         interest lawyers, and lawyers in practice less than five years

Student Member: $25 or more
        Year of graduation_____

Name
Firm
Address
City/State                                             Zip
Phone                                                Fax
Referred by

Please make your tax-deductible contribution payable to:
The TLPJ Foundation, 1717 Massachusetts Ave., NW,

Suite 800, Washington, D.C. 20036-2001

My check is enclosed.

Please bill me.

Bill my V isa/Mastercard/American Express

Account #                                          Exp. Date

Signature

Did Did Did Did Did YYYYYou Knoou Knoou Knoou Knoou Kno w ?w ?w ?w ?w ?
     TLPJ Legal Briefs areTLPJ Legal Briefs areTLPJ Legal Briefs areTLPJ Legal Briefs areTLPJ Legal Briefs are

OnlineOnlineOnlineOnlineOnline
You can download many of TLPJ’s legal briefs

from our web site – free of charge! You will also
find TLPJ press releases, case information, legal
information packet order forms, and member-
ship information online. If you haven’t visited our
web site yet, there’s no better time than the
present. The site can be found at www.tlpj.org.
And while you’re there, bookmark us!

Save The Date!
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