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J. Gary Gwilliam; Dr. Mary F. Singleton, lead
plaintiff; James C. Sturdevant; and Mark T. Johnson

TLPJ Joins Gender Discrimination Class Action
Against Lawrence Livermore National Laboratory
Thousands of Female Employees Press Case Over Fair Pay, Promotions

Trial Lawyers for Public Justice has
joined in prosecuting a nationally-
significant gender discrimination

class action against Lawrence Livermore
National Laboratory (LLNL or the Lab)
for depriving thousands of female cur-
rent and former employees of equal pay
and promotions. The suit charges that
the Lab, managed by the Regents of the
University of California, has documented
but failed to correct its discrimination for
over a decade.

"A glass ceiling has limited the pro-
gress and pay of women at Lawrence
Livermore National Laboratory for far
too long," said TLPJ Executive Director
Arthur H. Bryant.  “This lawsuit is in-
tended to shatter it.  Sex discrimination
has no place at America’s national labo-
ratories.”

The class action
suit, Singleton v. Re-
gents of the University
of California, is cur-
rently pending in Su-
perior Court in Oak-
land, California.
James C. Sturdevant
and Mark T. Johnson
of San Francisco’s
The Sturdevant Law
Firm and J. Gary
Gwilliam of Oakland’s
Gwilliam, Ivary,
Chiosso, Cavalli &
Brewer are lead
counsel.

TLPJ’s initial focus in the case will
be challenging LLNL’s efforts to keep
secret its gender equity studies, con-

ducted at the urging of women employ-
ees complaining of discrimination at the

Judge Finds WV’s Coal Mine Bonding
System “Woefully Inadequate”
TLPJ Will Seek Order Requiring U.S. to Enforce Law

In a major ruling, Chief U.S. District
Judge Charles H. Haden II found on
May 29 that West Virginia’s aban-

doned mine reclamation fund is “totally
inadequate” and violates federal law.
Based on that finding, the West Virginia
Highlands Conservancy and Trial Law-
yers for Public Justice will ask the court
to order the federal Office of Surface
Mining (OSM) to revoke a key part of
West Virginia’s coal mining program and
substitute federal enforcement.

“The state’s bonding program vio-
lates federal standards for reclaiming
abandoned coal mines,” said TLPJ Envi-

ronmental Enforcement Director Jim
Hecker, who is co-counsel in the case.
“Unless OSM flexes its regulatory
muscle, the coal industry will foist on
taxpayers the multi-million dollar costs
of cleaning up the ongoing pollution
from abandoned mines.”

The Conservancy and TLPJ filed a
citizen suit on November 14, 2000,
against OSM and the West Virginia Di-
vision of Environmental Protection
(DEP) to force those agencies either to
adequately fund DEP’s surface mining
regulatory program or have the federal

See  Bonding, page 12.
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Arthur H. Bryant

Building on TLPJ’s Success for Years to Come

Justice for All

Peter Perlman

One thing that makes Trial Lawyers for Public Justice special
is the broad scope of our docket. Some public interest
groups focus on a particular area of the law – civil rights, envi-

ronmental protection, women’s rights, civil liberties, consumer
rights, and others.

TLPJ, however, is dedicated to advancing a particular approach
– using trial lawyers’ skills and resources to advance the public
good.  So we battle for justice in all of these areas and more.

That is a daunting mission, but we have been up to the task.
This issue of Public Justice reflects the extremely broad scope of
our work and our accomplishments.

The two cover stories alone show the diversity of our cutting-
edge lawsuits.  The Singleton case, a nationally-significant employment
discrimination class action on behalf of the women at Lawrence
Livermore National Laboratory, involves important issues of both civil
rights and workers’ rights.  Our West Virginia coal mine bonding
case is a crucial environmental protec-
tion suit, forced to address the federal
court’s efforts to expand federalism
principles as well.

The rest of this newsletter reports
on similarly wide-ranging and critical
work.  For example, the page 3 analy-
sis of the Supreme Court’s recent de-
cision in Sandoval shows how oppo-
nents of discrimination may be able to
overcome the latest hurdle the Court
has placed in their way.  Similarly, our
Maryland HMO cases both advance
consumer rights and challenge the
constitutionality of a dangerous legis-
lative practice – enacting statutes that purport to eliminate citizens’
rights retroactively.  And our special projects – fighting mandatory
arbitration, federal preemption, unnecessary court secrecy, class
action abuse, and dangerous changes to the Federal Rules – are
devoted to preserving all Americans’ right to their day in court.

What makes this work possible is the exceptional skills of
TLPJ’s cooperating counsel and staff attorneys, and the extraordi-
nary support of The TLPJ Foundation’s members.  All of our en-
deavors are fundamentally a group effort.

For the past year, the entire group has benefited from the in-
spiring leadership of President Peter Perlman.  Peter’s strong
vision and good humor have been a galvanizing force, prompting
record membership growth, diversity enhancement, and communi-
cations and outreach activities. They will culminate with the upcom-
ing release of Fighting for Public Justice. We are all looking forward
to working more closely with incoming President Susan Vogel
Saladoff, but we truly appreciate everything Peter did to help us
achieve justice for all.  �

It has been an honor and privi-
lege to serve as President of
The TLPJ Foundation. This

has been an incredible year.
With the 20th Anniversary of Trial
Lawyers for Public Justice ap-
proaching, I am confident that we
can build on our success for
years to come.

At the outset of my tenure, I
said it was my goal to activate, in-
volve, and diversify our member-
ship like never before – and
spread the word about TLPJ na-
tionwide. Thanks to our outstanding Board, membership, and
staff, we have achieved that goal and more. We have massively
expanded our public education and outreach activities at law
schools, state trial lawyer associations, and public interest gath-
erings across the country.  We have reached out to trial law-
yers and others from varying backgrounds. Our Super Thurs-
day Phonathons have spurred an amazing period of member-
ship growth and diversification.  And our exceptional cooperat-
ing attorneys and legal staff have increased TLPJ’s impact daily.

TLPJ’s powerful and growing impact is the most exciting ac-
complishment of all. The difference TLPJ’s cutting-edge litiga-
tion made this past year – in consumer rights, environmen-
tal protection, toxic torts, workers’ rights, civil rights and civil
liberties, and the preservation of the civil justice system itself –
is truly  astounding.

While most of us understand intellectually what a difference
TLPJ makes, we need to understand it on a more personal level
too.  That is why I invited some of our clients to attend Board
meetings and talk about what TLPJ means to them. Their pre-
sentations were inspiring. So you can share the experience,  I
have arranged for Patricia Bragg, the lead client in our West
Virginia mountaintop removal mining litigation, to speak at our
Annual Meeting in Montréal.  It is an event you will not want to miss.

I am also proud that, in Montréal, we will release Fighting
for Public Justice: Cases and Trial Lawyers That Made a Dif-
ference. (See story on page 20.)  This vitally important book
profiles the cases honored over the past two decades as final-
ists and winners of our nationally prestigious Trial Lawyer of
the Year Award. It demonstrates the social value of our sys-
tem of justice and trial lawyers’ work. I urge you to read it – and
to send copies to all of your colleagues, clients, and friends.

Finally, we are extremely fortunate to have Arthur Bryant
running this organization, supported by such a wonderful staff.
I hope and trust you will enable them to continue their vital
public interest work by renewing and increasing your support
this year and every year. With your backing and Susan Vogel
Saladoff at the helm, I know we can continue to build on TLPJ’s
success throughout the upcoming 20th Anniversary Year
and beyond. �

President’s Report

Executive Director’s Report
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The Supreme Court’s Sandoval Decision and Its
Implications for Future Civil Rights Enforcement

In a narrow 5-to-4 decision issued on
April 24, 2001, the U.S. Supreme
Court significantly curtailed the scope

of one of our nation’s most important civil
rights laws and  eliminated a long-stand-
ing weapon for battling discrimination.
The Court held in Alexander v. Sandoval
that private parties may not sue to en-
force regulations promulgated under
Title VI of the Civil Rights Act of 1964
that prohibit federally funded programs
from employing policies or practices that
have the effect of discriminating on the
basis of race or ethnicity.  As a result, pri-
vate suits under Title VI and its imple-
menting regulations can now be brought
only for intentional discrimination.  If
plaintif fs cannot prove intentional dis-
crimination, they cannot sue, even if they
can prove the challenged action has a dis-
criminatory impact for which no justifica-
tion can be shown.

The Supreme Court’s decision in
Sandoval abruptly reversed nearly three
decades of precedent, including the
unanimous views of all nine federal ap-
peals courts to address the issue. Title
VI prohibits programs and activities re-
ceiving federal funds from discriminating
against any person on the basis of race,
color, or national origin. The federal
courts had long read Title VI and its regu-
lations to imply a private right of action
for both intentional and disparate impact
discrimination. The ability to sue for “dis-
parate impact” discrimination is impor-
tant because it reaches a broad range of
conduct – plaintiffs do not need to show
intentional mistreatment; they need only
show that minorities are disproportion-
ately injured by a policy or practice and
that such disparate effects cannot be jus-
tified.  To retain this valuable legal tool
against discrimination, Trial Lawyers for
Public Justice joined a coalition of public
interest groups in an amici brief in
Sandoval urging the Supreme Court to
preserve private suits under Title VI’s
disparate impact regulations.  The
Cour t, however, eliminated them.

The implications of the Sandoval de-
cision are significant for a wide range of
civil rights cases being litigated
throughout the country, including one
of TLPJ’s cases (see White v. Engler in
Case Update) and “environmental jus-
tice” cases that challenge the place-
ment of waste treatment plants and
similar facilities in predominantly minor-
ity neighborhoods.  This article reviews
those implications, as well as possible
responses to the Court’s decision.

The Sandoval Decision
Sandoval was a class action lawsuit

contending that the State of Alabama
violated Title VI’s disparate impact regu-
lations by requiring applicants for a
driver’s license to take the written ex-
amination in English.  Specifically, the
suit alleged that Alabama’s policy unjus-
tifiably excluded non-English speakers
from receiving a driver’s license, dis-
criminating against them based on their
national origin.  Prior to adopting an En-
glish-only amendment to the state con-
stitution in 1990, Alabama had adminis-
tered the test in 14 languages. Alabama
is one of 24 states that have enacted
laws designating English as the official
state language.  But even those states –
indeed all states except Alabama – ad-
minister driver’s license exams in mul-
tiple languages.

After a bench trial, the U.S. District
Court for the Middle District of Ala-
bama ruled in the plaintiffs’ favor.  The
U.S. Court of Appeals for the Eleventh
Circuit af firmed, agreeing that there
is an implied private right of action to
enforce Title VI’s disparate impact
regulations.

But, in an opinion by Justice Scalia,
the Supreme Court ruled that private
lawsuits alleging disparate impact dis-
crimination under the regulations are
not authorized under Title VI.  Accord-
ing to the Court, the ability of plaintiffs
to go to court to enforce Title VI and its
regulations extends no further than the

scope of the statute’s prohibitions.  Title
VI itself has been interpreted to prohibit
only intentional discrimination.  Because
the regulations that prohibit disparate
impact discrimination go beyond the
statute’s prohibition against intentional
discrimination, plaintiffs cannot directly
enforce the regulations without a con-
gressional mandate to do so.

“Like substantive federal law itself,
private rights of action to enforce fed-
eral law must be created by Congress,”
Justice Scalia wrote.  To determine
Congress’s intent, the Court examined
only the text and structure of Title VI –
refusing to consider other indicia of in-
tent, such as the expectations that the
enacting Congress had formed about
implied private rights of action in light
of then-contemporary legal decisions.
The Court then concluded that Con-
gress did not intend to create a private
right of action under Title VI to enforce
the discriminatory impact regulations.

In a dissenting opinion joined by Jus-
tices Souter, Ginsburg, and Breyer, Justice
Stevens stated that “it makes no sense” to
differentiate for purposes of private Title
VI lawsuits between intentional discrimina-
tion and discriminatory impact.  “There
is but one private action to enforce Title VI,
and we already know that such an action
exists,” he wrote.  Justice Stevens called
the majority’s decision “unfounded in our
precedent and hostile to decades of settled
expectations,” and further criticized the

See Sandoval, page 10.

By Adele Kimmel and Rebecca Epstein, TLPJ Staff Attorneys

Martha Sandoval shows her license.
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Public Interest Coalition Urges High Court to
Preserve EEOC Enforcement of Civil Rights Laws
Disabled Cook Unfairly Burdened by High Costs of Mandatory Arbitration

TLPJ joined the National Employ-
ment Lawyers Association (NELA)
and the American Civil Liberties

Union (ACLU) in an amici brief urging
the U.S. Supreme Court to make
clear that employees raising civil
rights claims may not be stripped of
their right to have the Equal Em-
ployment Opportunity Commission
(EEOC) investigate and seek
monetary relief for them.  In Baker
v. Waffle House, the U.S. Court of
Appeals for the Fourth Circuit held
that an employee raising Americans
with Disability Act (ADA) claims had
lost his right to EEOC assistance be-
cause he had signed a mandatory ar-
bitration clause as a condition of get-
ting his job.  The amici brief, filed on
May 25, argues that the right to seek
the cost-free assistance of the EEOC
is an essential part of the make-
whole relief of fered by the ADA
and other federal employment dis-
crimination statutes, and that Waf fle
House cannot use arbitration to elimi-
nate this right.

“The record in this case makes clear
that Waffle House is using arbitration to
prevent its low wage workers from enforc-
ing any of their legal rights against their
employer.  This is an all too common case
of mandatory arbitration abuse,” said
TLPJ’s F. Paul Bland, Jr., who assisted with
the amici brief. “Arbitration is supposed to
provide a different forum for persons with
legal claims, it is not supposed to eliminate
the claims themselves,” Bland added, “But
Waffle House’s clause would deny Baker
any meaningful or effective forum for
enforcing his civil rights.”

Waffle House, the world’s leading
server of waffles, is a 1,300-unit, 24-hour,
short-order restaurant chain headquar-
tered in Atlanta with restaurants located in
26 states. Eric S. Baker was hired by
Waffle House as a full-time, hot grill opera-
tor at a rate of $5.50 per hour or roughly
$11,000 per year.  Under the arbitration
clause, Baker would be required to pay a
filing fee of $2,000, and then additional ar-

bitrators’ fees that could easily reach
$3,400 per day for any hearings on his
claim. Waffle House’s agreement imposes
an economic burden that Baker would not

incur in court, by requiring him to pay for
one-half of all arbitration costs whether he
eventually wins or loses, notwithstanding
the fee- and cost-shifting provisions of the
ADA or other federal anti-discrimination
laws.

After one month, Baker had a sei-
zure on the job and Waf fle House
promptly fired him.  Baker filed a claim
with the EEOC alleging that his firing
violated the ADA.  The EEOC filed an
enforcement action against Waffle
House under the ADA.  Waffle House
moved to dismiss the EEOC’s com-
plaint, arguing that the EEOC was
barred by the arbitration clause from
seeking relief on behalf of Baker.

The Fourth Circuit held that the
EEOC could not pursue back pay, rein-
statement, or compensatory or punitive
damages on Baker’s behalf, and the Su-
preme Court granted certiorari to hear
the case.

The amici brief joined by TLPJ fo-
cuses on the prohibitive costs of Waffle
House’s arbitration system, pointing out
that if Baker were to take his claim to a
typical arbitration under this process, his

share of the fees would likely be the
equivalent of two years of his salary.
The brief argues that the high costs of
arbitration under this system will effec-

tively bar Baker from going for-
ward with his claims, even if
they are entirely legally justi-
fied.

By focusing on the issue of
excessive arbitration fees, this
amici brief is consistent with
TLPJ’s efforts to combat manda-
tory arbitration in a variety of
cases. TLPJ has repeatedly
documented that mandatory ar-
bitration clauses frequently re-
quire individual claimants to bear
heavy costs as a condition of
having their cases heard, and
has argued to a number of
courts that arbitration clauses
should not be enforced in cases
(such as this one) where the

costs would bar individuals from going
forward.

The brief also urges the Court to take
notice of various circumstances relating to
the validity of the arbitration clause.  It
points out that the arbitration clause did
not make clear that Baker would be waiv-
ing his right to seek the assistance of the
EEOC, and that the clause was in tiny
print, demonstrating that the clause was
not truly voluntary or consensual. The
brief also points out that the clause re-
quired Baker to waive certain statutory
rights. In other words, the clause not only
changed the forum where Baker could
raise his ADA claims, but effectively re-
wrote the ADA to reduce its protections.

“The Supreme Court has always main-
tained that arbitration must provide indi-
viduals with all of the legal rights that they
would have in court. Waffle House’s
clause fails that test,” said Bland.

The amici brief was primarily drafted
by Michael Rubin of San Francisco’s
Altshuler, Berzon, Nussbaum, Rubin &
Demain and TLPJ Foundation Mem-
ber Clif f Palefsky of San Francisco’s
McGuinn, Hillsman & Palefsky.  �

Waffle House’s mandatory arbitration
system could cost a disabled short-order
cook two years’ pay.
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Mandatory Arbitration Abuse Prevention Project News
Here is the latest update on other

Mandatory Arbitration Abuse Prevention
Project cases:

Insurance Contracts (AL)
Alabama ex rel. Peterson v. Cater

TLPJ submitted an amicus brief urg-
ing an Alabama state trial court to rule
that the Alabama Department of Insur-
ance violated the law by approving ---
without any public hearing or notice ---

 the inclusion of a mandatory arbitra-
tion clause in standard form insurance
contracts. The court is considering cross
motions for summary judgment and has
not yet ruled.

Magnuson-Moss Warranty Act (MI)
Abela v. General Motors Corp.

A Michigan GM employee and con-
sumer sued for a declaration that GM’s ar-
bitration clause violates the Magnuson-
Moss Warranty Act and the Michigan
Lemon Law.  On August 9, 2000, the trial
court granted partial summary judgment
for the plaintiff, finding that GM’s arbi-
tration clause did violate those statutes.
GM attempted an interim appeal of this
ruling, but on September 29, 2000, the
Michigan Court of Appeals refused to
hear it.   TLPJ is appellate counsel for
the plaintiff and drafted the brief oppos-
ing GM’s interlocutory appeal.  TLPJ’s F.
Paul Bland, Jr., and Michael J. Quirk are
co-counsel along with E. Powell Miller of
Mantese Miller and Shea in Troy, Michi-
gan, and Christopher M. Lovasz and
Mark Romano of Consumer Legal Ser-
vices in Garden City, Michigan.

Magnuson-Moss Warranty Act (OH)
Sikes v. Ganley Pontiac Honda

Ohio consumers sued a used car
dealer in connection with a vehicle pur-
chase alleging breach of express and im-
plied warranties and violation of a state
consumer protection statute.  The state
trial court denied the defendant’s motion
to compel arbitration.  On December 21,
2000, the defendant appealed to the
Eighth District Court of Appeals of
Ohio.  TLPJ filed an amicus brief on
March 30, 2001, urging affirmance on
the ground that the federal Magnuson-

Moss Warranty Act prohibits warrantors
from denying consumers access to court
by imposing binding arbitration.  We
await the court’s decision.

Magnuson-Moss Warranty Act (TX)
In re American Homestar of Lancaster,
Inc., and Nationwide Housing Systems,
Inc.

Texas consumers sued a manufac-
turer, retailer, and finance company in
connection with their purchase of a mo-
bile home alleging breach of express
and implied warranty.  On April 6, 2000,
the Texas Court of Appeals in Corpus
Christi granted the plaintiffs’ petition for
mandamus seeking relief from an order
compelling arbitration.  The court of ap-
peals held that the federal Magnuson-
Moss Warranty Act’s prohibition of bind-
ing arbitration supersedes the Federal Ar-
bitration Act and renders the arbitration
clause in the sales contract unenforce-
able.  The Texas Supreme Cour t
granted review to consider the defen-
dants’ petition for mandamus seeking re-
versal of the appeals court’s decision.
On January 10, 2001, TLPJ submitted an
amicus brief urging affirmance of the
holding that Magnuson-Moss guaran-
tees access to courts for consumers as-

serting express warranty claims.  Argu-
ment was held on January 10, 2001.
Subsequent to the argument, defendant
American Homestar declared bank-
ruptcy.  The parties to the breach of
warranty case are currently arguing over
whether the federal bankruptcy court
should lift the automatic stay of litigation to
allow the Texas Supreme Court to is-
sue its decision.

Mobile Homes (GA)
Crawford v. Cavalier Homes

A Georgia consumer sued a mobile
home manufacturer, retailer, and finance
company in state court for fraud and
breach of contract and warranty. TLPJ’s
amicus brief helped persuade the trial
court on June 7, 2000, to deny the de-
fendants’ motion to compel arbitration.
TLPJ represents Mr. Crawford on the
appeal.  On July 17, the Georgia Court
of Appeals reversed the trial court and
compelled arbitration.  On August 30,
the Georgia Supreme Court granted cer-
tiorari in the case.  Former TLPJ Con-
sumer Rights Fellow Victoria Nugent, now
with Washington, D.C.’s Cohen, Milstein,
Hausfeld & Toll, argued the appeal on Feb-
ruary 13, 2001.  We awaiting the court’s
ruling.  �

TLPJ’s Mission

Protect people and the environment;

Hold accountable those who abuse power;

Challenge governmental, corporate, and individual
wrongdoing;

Increase access to the courts;

Combat threats to our judicial system; and

Inspire lawyers and others to serve the public interest.

Trial Lawyers for Public Justice is a national public interest law
firm that marshals the skills and resources of trial lawyers to
create a more just society.  Through creative litigation, public
education, and innovative work with the broader public interest
community, we:
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Ninth Circuit Urged to Grant Public Access to State
Farm Case File Virtually Erased from Federal Court File
TLPJ Fights to Unseal Records Showing Insurer’s Bad Faith and Fraud

TLPJ filed its opening appellate brief
with the U.S. Court of Appeals for
the Ninth Circuit on June 4, 2001, in

Foltz v. State Farm Mutual Automobile
Insurance Co., seeking to unseal court
records in a case involving insurance bad
faith and fraud by State Farm.

“We are asking the Ninth Circuit to
rule that the strong public interest in
openness and accountability outweigh
State Farm’s asserted – but never
demonstrated – need to shield
court records from consumers’
eyes,” said TLPJ Staf f Attorney
Leslie Brueckner, who is co-coun-
sel in the case.

Foltz was filed in federal district
court in 1994. Plaintiff Debbie Foltz
charged that State Farm conspired
with a utilization review company to
conduct a phony medical review of
her file in order to defraud her of
medical coverage under her auto
policy. After four years of litigation,
the parties reached a secret settle-
ment in November 1998 and asked
the court to seal the record. Not only
did the court agree to back-seal the
record, but the entire case file, in-
cluding the case caption and docket
sheet, was erased from the court’s
computer system. The court also per-
mitted State Farm to remove the case
files from the courthouse. Conse-
quently, the public could not even de-
termine that the case existed, much
less view the record.

TLPJ intervened in May 1999 on
behalf of several public interest
groups and asked the court to re-
store and unseal the case file. TLPJ filed
a motion to unseal on behalf of three
consumer advocacy groups: Consumer
Action, a nonprofit organization dedi-
cated to advocacy and lobbying on behalf
of consumers and individuals against cor-
porate financial, insurance, and telecom-
munications organizations; the Insur-
ance Company Accountability Network
of Texas Watch, which seeks to elimi-

nate abusive and unfair practices within
the insurance industry; and United Poli-
cyholders, a nonprofit organization dedi-
cated to educating the public on insur-
ance issues and consumer rights, and to
assisting policyholders in securing
prompt and fair insurance settlements.

The district court granted the mo-
tions to intervene and, in December
1999, ordered that the court file be re-

turned to the courthouse and that the
docket sheet be restored to the court’s
computer system, but said it would con-
tinue to bar access to materials filed un-
der seal pursuant to protective orders
entered earlier in the case. In two subse-
quent orders – on January 25 and Febru-
ary 17, 2000 – the court announced that
it would keep some documents sealed
and unseal others. These orders were

unsupported by any showing by the par-
ties that secrecy was warranted or by any
specific findings as to why the parties’ al-
leged interest in secrecy should outweigh
the compelling public interest in access to
court records.

TLPJ filed a renewed motion to unseal
in December 2000. In March 2001, the
district court rejected this motion on two
grounds. First, the court stated it lacked ju-

risdiction because another group of in-
tervenors was already appealing its
prior sealing orders. Second, the court
held that, even if it did have jurisdiction,
the court would have denied the mo-
tion on the merits. TLPJ has appealed
to the Ninth Circuit on both grounds.

“The test for public disclosure is not
whether State Farm would be embar-
rassed by its own record of bad faith
and fraud,” said TLPJ co-counsel Kath-
ryn H. Clarke of Portland, Oregon. “To
justify the sealing of court records,
State Farm would have to offer specific
facts and compelling reasons to prove
that disclosure would cause impermis-
sible damage, such as the discovery of
a trade secret. State Farm has made no
such showing. Further, even if State
Farm had met its burden, the trial court
would still have to find that the potential
harm to State Farm would outweigh the
strong presumption in favor of public ac-
cess. The trial court has made no such
finding.”

TLPJ’s challenge in Foltz is part of
Project ACCESS, TLPJ’s nationwide
campaign against court secrecy that
helps victims oppose unduly restrictive
protective orders, intervenes in cases to

fight for the public’s right to know, and
educates courts and the public about prob-
lems posed by litigation in secret.

In addition to Brueckner and Clarke,
TLPJ’s legal team includes Lawrence
Baron of Portland, Oregon, and Matthew
Whitman of Portland’s Meyer and Wyse.
Clarke and Whitman authored TLPJ’s
opening appellate brief, with assistance
from Brueckner.  �

T
o justify the sealing of court
records, State Farm would
have to offer specific facts

and compelling reasons to prove
that disclosure would cause
impermissible damage, such as
the discovery of a trade secret.
State Farm has made no such
showing.  Further, even if State
Farm had met its  burden, the
trial court would still have to
find that the potential harm to
State Farm would outweigh the
strong presumption in favor of
public access.  The trial court
has made no such finding.
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U.S. Judicial Conference Committee Considers
Proposed Changes to Federal Class Action Rule
 Changes Would Increase Federal Courts’ Power Over State Court Class Actions

A newly-minted set of proposed
changes to Federal Rule of Civil
Procedure 23 – the rule governing

class actions – could massively increase
federal authority over state court class
actions.  The U.S. Judicial Conference’s
Advisory Committee on Civil Rules
drafted the proposed amendments and
has recommended that they be circu-
lated for public notice and comment.  If
approved for publication by the Con-
ference’s Standing Committee on Rules
of Practice and Procedure – which met
on June 7-8, 2001 – the proposed
amendments will be published in Au-
gust, followed by a six-month comment
period.  The Advisory Committee will
then reconsider the proposals – and the
public’s reaction to them – at its Spring
2002 meeting.  TLPJ intends to partici-
pate fully in the comment process.

“We are in the process of studying
the proposed changes to determine
TLPJ’s position,” said TLPJ Staff Attor-
ney Leslie A. Brueckner, who is spear-
heading TLPJ’s Rule 23 campaign.  “Al-
though some of the proposed changes
may be desirable, we are concerned
about the legality and wisdom of federal-
izing class action litigation to the extent
proposed by the Advisory Committee.”

The core of the proposed amend-
ments is a series of provisions aimed, in
the Advisory Committee’s words, at pre-
venting further “proliferation of compet-
ing and overlapping class suits, pending
simultaneously in federal and state
courts . . .”  In the Committee’s view (set
forth in a memorandum accompanying
the proposed rule changes), duplicative
class action litigation “frustrate[s] judicial
scrutiny of certification motions, settle-
ments, and fee requests as the means of
regulating class action practices.   In the
current system, class counsel and defen-
dants who wish to evade exacting scru-
tiny in one court have the ability to take
their proposed class or proposed settle-
ment to another court, where the stan-
dards may be less rigorous or the court

may be more accommodating.”  An-
other concern, wrote the Committee,
“is that competing – or even cooperat-
ing – groups of attorneys may file over-
lapping class actions to seek advantages
through earlier class
counsel appointments,
different rulings on
threshold motions, dif-
ferent discovery time-
tables and require-
ments, and the oppor-
tunity to seek compen-
sation as the price of
ending competing
suits.  Multiple filings
[also] offer the oppor-
tunity for the ‘reverse
auction,’ in which com-
peting sets of putative
class attorneys at-
tempt to seize control
of the class for personal gain.”

To address these perceived prob-
lems, the proposed amendments in-
clude three provisions designed to dra-
matically increase federal courts’ au-
thority to control – or even halt – com-
peting state court cases.  First, Pro-
posed Rule 23(c)(1)(D) provides that a
federal court that refuses to certify a
class on certain grounds “may direct
that no other court may certify a sub-
stantially similar class” unless there is a
“difference of law or change of fact that
creates a new certification issue.”  Sec-
ond, to prevent parties from “shop-
ping” a settlement that a federal court
has rejected as inadequate or unfair,
Proposed Rule 23(e) provides that a
refusal to approve a settlement should
bar any other court from approving
the same settlement.  Finally, in the
most sweeping proposal of all, pro-
posed Rule 23(g) would authorize a
federal court presiding over a class ac-
tion to enter an order prohibiting class
members from “filing or pursuing a
class action in any other court that in-
volves the class claims.”

“The proposed rule changes autho-
rize extensive federal intrusion into state
court processes,” said Brueckner.  “Not
only does the Committee’s proposal
raise serious issues of federalism, but it

could end up causing more
problems than it solves.”

The Advisory Commit-
tee has also proposed sev-
eral other changes to Rule
23, including:

•   An amendment con-
verting the current rule
that a certification decision
be made “as soon as practi-
cable” into a “when practi-
cable” requirement;

•   A new notice provi-
sion requiring: (a) that no-
tice of class certification be
given for all cases certified
under Rule 23, including

the formerly exempt Rule 23(b)(1) “lim-
ited fund” and 23(b)(2) “injunctive”
classes; and (b) that notice of class certifi-
cation “clearly describe in plain, easily un-
derstood language” a number of factors,
including the nature of the action, the
right to opt out of a class certified under
Rule 23(b)(3), and the “potential conse-
quences of class membership . . .”; and

•   A new provision requiring court ap-
proval of a settlement, voluntary dismissal,
or compromise of a class action even if the
class is not certified.

TLPJ has not yet taken a position on
any of these or other proposed changes.

If you have any comments or questions
about the proposed rule changes, please
contact Leslie Brueckner at TLPJ’s Wash-
ington, D.C. headquarters via phone, 202-
797-8600, or email: lbrueckner@tlpj.org.
Comments would likely be due by Febru-
ary 2002, and should be addressed to the
Secretary of the Committee of Rules of
Practice and Procedure, Administrative Of-
fice of the U.S. Courts, Washington, D.C.
20544. Copies of any proposed amendments
approved by the Standing Committee will be
available at www.uscourts.gov.  �
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Maryland Court of Appeals Hears Constitutional
Challenge in Argument on HMO Double-Billing Case
TLPJ Attacks Constitutionality of Retroactive Law Excusing Illegal Billing

On May 4, 2001, the Maryland Court
of Appeals heard oral argument in
Harvey v. Kaiser Foundation Health

Plan of the Mid-Atlantic States, TLPJ’s
constitutional challenge to a retroactive
law that excuses an HMO’s unlawful
double-billing of its members. TLPJ
Staff Attorney F. Paul Bland,
Jr., argued the case before the
state’s highest court in An-
napolis, Maryland, on behalf
of plaintiff Douglas J. Harvey,
a Kaiser member.

TLPJ and a team of notable
consumer rights lawyers filed
suit on May 31, 2000, seeking
a declaration that would strike
down as unconstitutional a law
that retroactively excuses Kai-
ser and other HMOs from ille-
gally double-billing members
who recovered compensation
for injuries from third parties.
In addition to the lawsuit seek-
ing declaratory relief, TLPJ
and its legal team have filed
class action suits seeking the
refund of similar illegal billings
from Kaiser, Carefirst Blue Cross Blue
Shield, and Prudential Health Care
Plan, Inc.

“Our clients have a right to a refund
of the money that Kaiser unlawfully
grabbed, given that the Maryland
Court of Appeals has already ruled –
as an issue of ‘consumer protection’ –
that HMOs are barred by the Mary-
land HMO Act from pursuing subroga-
tion against their members,” said co-
counsel Bruce Plaxen of Plaxen and
Adler in Columbia, Maryland.

The legislation at issue in Harvey
was rushed through the Maryland leg-
islature and signed by the governor on
May 18, 2000, at the behest of HMO
lobbyists reacting to TLPJ’s pro-con-
sumer victory, just eight days earlier,
in Riemer v. Columbia Medical Plan.
On March 10, 2000, the Maryland

Court of Appeals unanimously ruled in
Riemer that HMOs throughout Mary-
land had been illegally billing their
members – in direct violation of the
Maryland HMO Act – by charging
them for medical care a second time if
the members recovered damage

awards from third parties. The new
legislation not only allows HMOs to
pursue claims of subrogation, but ex-
cuses conduct that had been unlawful
for 24 years.

“The HMO lobbyists were not seek-
ing to correct some minor statutory de-
fect,” said Bland. “They sought to re-
write an entire statute and overturn a
unanimous statutory interpretation by
the state’s highest court in order to
get a special dispensation for a quar-
ter-century of pilfering. This violates
the Due Process and the Separation of
Powers Clauses of the Maryland Con-
stitution, among other provisions.”

“It is one thing for the legislature to
reward its big HMO donors prospec-
tively, but it cannot travel back to the
1970s to legitimize HMOs unlawfully
stripping millions of dollars from in-

jured people,” said co-counsel Kieron
F. Quinn of Baltimore’s Quinn, Gordon
& Wolf. “It is unconstitutional for law-
makers to try to appoint themselves
as a super-court to trump judicial re-
view in favor of the highest bidders.”

TLPJ filed Riemer in 1996. The de-
fendant HMO removed the
case to federal court, argu-
ing that the Employee Re-
tirement Income Security
Act (ERISA) preempted the
Maryland HMO Act. The
federal district court in Bal-
timore held that ERISA did
preempt the claims of plain-
tif fs who received their in-
surance through an ERISA
plan (generally, health in-
surance that a private em-
ployer provides to an em-
ployee) and dismissed
those members’ claims.
However, the federal court
remanded the other class
members’ claims to state
court. Plaintif fs appealed
the district court’s ERISA

holding to the U.S. Court of Appeals
for the Fourth Circuit. That appeal
was argued in January 1999, and the
parties still await a decision.

Several of TLPJ’s other class ac-
tions against HMOs have also been
delayed by consideration of ERISA is-
sues. For example, Singh v. Pruden-
tial Health Care Plan, Inc., was dis-
missed by a federal district court on
ERISA preemption grounds on De-
cember 14, 2000, and is also on appeal
to the Fourth Circuit. That appeal has
been stayed, pending the outcome of
the Riemer appeal.

In addition to Bland and Quinn,
TLPJ’s legal team on Harvey, Riemer,
and related HMO cases includes Marty
Wolf of Quinn, Gordon & Wolf, and Rob-
ert K. Jenner of Greenberg & Bederman
in Silver Spring, Maryland. �
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Paul Bland arguing before Maryland’s highest court
in Annapolis on May 4.
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TLPJ Staff Attorney F. Paul Bland, Jr., Honored as
2001 Maryland Trial Lawyer of the Year
Named for Protecting Credit Cardholders’ Right to Day in Court

TLPJ Staff Attorney F. Paul Bland, Jr.,
was presented with the 2001 Mary-
land Trial Lawyer of the Year Award

by the Maryland Trial Lawyers Asso-
ciation (MTLA) at its annual Presi-
dents’ Dinner and Installation of Offic-
ers on June 9, at the Hyatt Regency in
Baltimore, for his work in Wells v.
Chevy Chase Bank. The prestigious
award is bestowed annually upon a
Maryland trial lawyer who creatively,
tenaciously, and successfully uses the
law on behalf of the public interest.

“This outstanding attorney offers a
powerful example of  the critical role
that trial lawyers play in addressing and
correcting corporate misconduct,” said
MTLA Executive Director Jennifer
Soldati. “Paul Bland has distinguished
himself and Trial Lawyers for Public Jus-
tice for his public interest advocacy on
behalf of credit cardholders’ seeking to
have their day in court.”

Bland argued the appeal in a case
that achieved an important victory for
consumers.  On March 8, 2001,
Maryland’s highest court unanimously
ruled that the plaintif fs in TLPJ’s na-
tional class action lawsuit against
Chevy Chase Bank did not agree to
waive their constitutional right to a
jury trial. TLPJ had filed Wells v. Chevy
Chase Bank in February 1999, charg-
ing that the bank breached its con-
tracts with credit cardholders by uni-
laterally raising interest rates above a
promised 24 percent ceiling and im-
posing new and higher fees. The
company’s agreement with its custom-
ers provided that it would “never”
charge more than 24 percent, but the
company did so anyway.

Chevy Chase, which has since sold
its credit card portfolio to First USA of
Wilmington, Delaware, relocated to
McLean, Virginia, in 1996. When it left
Maryland, where credit card interest
rates cannot exceed 24 percent, the
company altered its customer contract
to say that any disputes about interest
rate hikes could be decided only through

arbitration. Nevertheless, as interest
rates climbed toward 27 percent, some
customers sued.

In May 1999, Chevy Chase filed a
motion to halt the litigation and instead
force the cardholders into arbitration. In
August 1999, the trial court ordered the
plaintiffs into arbitration, but TLPJ ap-
pealed the ruling to Maryland’s Court of
Appeals. Chevy Chase had attempted to
evade further judicial review by arguing,
unsuccessfully, that the high court
could not hear the appeal because the
consumers’ right to their day in court
was preempted by the Federal Arbitra-
tion Act (FAA). Under the FAA, con-
sumers generally cannot appeal a fed-
eral court order to compel arbitration
until a final decision is issued in the case.

Bland argued the appeal in Annapolis
on November 6, 2000. In its March 8 rul-
ing, the appeals court reversed the trial
court and held that the terms of the
cardholder contract Chevy Chase had
drafted made it clear that the plaintiffs
did not agree to be forced to arbitrate
these claims. The Court held that the
cardholders could choose to arbitrate
their claims if they wished, but that they
could not be compelled to arbitrate in a
case like this one where they had
elected to go to court instead. In ad-

dition, the Court ruled that consumers
can immediately appeal a Maryland
court order requiring arbitration – as
happened in this case – even before the
arbitration process begins.

“Instead of being bullied into a one-
sided arbitration process to which they
never agreed, the credit cardholders
may go to court to hold Chevy Chase ac-
countable for reneging on its promise to
cap interest rates,” said Bland. “The evi-
dence shows that, if the cardholders
had been forced into arbitration, only a
handful, if any, of the hundreds of thou-
sands of class members would ever get
refunds of their overpayments.”

The case is now back before the trial
court in Baltimore, where TLPJ will seek
certification of the suit as a class action.

In addition to Bland, other attorneys
deserving recognition for their impor-
tant work in Wells include TLPJ lead
counsel John T. Ward and co-counsel
Thomas J. Minton, both of Baltimore’s
Ward, Kershaw and Minton; co-counsel
Michael P. Malakoff of Pittsburgh’s
Malakoff Doyle & Finberg, P.C., and
TLPJ Consumer Rights Fellow Michael
J. Quirk. We laud and thank them all.

Bland is Director of TLPJ’s Manda-
tor y Arbitration Abuse Prevention
Project, Chairman of the Association of
Trial Lawyers of America’s Mandatory
Arbitration Litigation Group, and a Mem-
ber of the Board of the National Associa-
tion of Consumer Advocates.  His other
areas of expertise include representing
consumers in class actions, fighting class
action abuse, ERISA preemption, SLAPP
suits, and qui tam litigation.  Bland has
handled or is currently handling appeals
before five U.S. Court of Appeals and a
half dozen state high courts.

Founded in 1954, MTLA works as an
advocate for the preservation of the civil
justice and jury systems, the protection
of consumer rights, and the education
and professional development of trial
lawyers. For more information about the
Maryland Trial Lawyer of the Year
Award, visit www.mdtriallawyers.com.  �

F. Paul Bland, Jr.
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To begin with, the Court’s rul-
ing in Sandoval does not prevent
federal agencies from bringing
their own enforcement actions, which
may include cutting off federal grants
to programs that employ policies or
practices that have an unjustified dis-
parate impact on minorities.  As a prac-
tical matter, however, this fact offers
little solace to victims of discrimination
because federal resources for enforc-
ing Title VI and its regulations have al-
ways been limited.  Indeed, the United
States (during the Clinton administra-
tion) filed a brief in support of the
plaintif fs in Sandoval, stating that “pri-
vate enforcement provides a neces-
sary supplement to government en-
forcement” of Title VI and its imple-
menting regulations.

The Sandoval ruling also will not
limit cases in which a discriminatory
intent can be alleged and shown. For
example, there has been some specu-
lation that the Sandoval decision will
have a negative impact on the enforce-
ment of Title IX of the Education
Amendments of 1972.  Title IX was
modeled on Title VI and prohibits sex
discrimination in education programs
that receive federal funds.  TLPJ has
successfully brought several suits un-
der Title IX to obtain equal opportuni-
ties for women in athletics.  Sandoval

will not af fect these kinds of cases.
This is because the Title IX athletics
cases – like most Title IX suits, includ-
ing those alleging sexual harassment –
involve intentional discrimination.  In
other words, they involve conduct that
is explicitly based on gender. The Su-
preme Court has long recognized a pri-

vate right of action for intentional dis-
crimination under Title IX, and the
Sandoval majority confirmed this inter-
pretation of Title IX.

Unlike most Title IX cases, most
Title VI cases involve allegations of dis-
criminator y impact.  Suits for inten-
tional discrimination on the basis of
race or ethnicity are rare these days,
in large part because few federally
funded programs are overtly discrimi-
natory and, as a result, intentional race
and national origin discrimination have
become increasingly difficult to prove.

Although Sandoval has extin-
guished the right of private parties to
sue for disparate impact discrimination
under Title VI regulations, there are
two principal alternative theories of re-
covery that plaintif fs should consider:
(1) filing suit under 42 U.S.C. § 1983 to
enforce Title VI’s disparate impact
regulations and (2) filing suit in state
courts alleging violations of state anti-
discrimination laws (which will, of
course, dif fer in each state).

Section 1983 Claims
The Sandoval decision clearly bars

disparate impact suits under Title VI
regulations against private organiza-

tions that receive federal funds (such
as virtually all private colleges and uni-
versities).  The opinion, however,
leaves open the question of whether
Title VI’s disparate impact regulations
may be enforced against public recipi-
ents of federal funds under 42 U.S.C.
§ 1983.  In his dissenting opinion, Jus-

tice Stevens stated that
the plaintif fs in Sando-
val might be able to
pursue their case un-
der § 1983, a civil
rights statute that per-
mits suits against any
person acting under
color of state law who
violates “rights, privi-
leges, or immunities se-
cured by the Constitu-
tion and laws” of the
United States.  In cases
involving disparate im-
pact discrimination by

“state actors,” plaintif fs should there-
fore consider filing suit under § 1983.

Section 1983 suits to enforce the
Title VI regulations are likely to fare bet-
ter in some federal courts of appeals
than others, as the circuits are split on
whether federal regulations are “laws”
of the United States within the meaning
of § 1983.  For example, the Sixth Cir-
cuit has expressly held that regula-
tions are independently enforceable
“laws” within the meaning of § 1983.
Several other circuits – including the
Second, Third, and Ninth – appear to
agree with the Sixth Circuit.  In con-
trast, the Fourth and Eleventh Circuits
have ruled that regulations may not
form an independent basis for § 1983
actions.

The Supreme Court, in Maine v.
Thiboutot, has held that the term
“laws” in § 1983 includes federal stat-
utes, but it has never squarely ad-
dressed the issue of whether the term
also includes federal regulations.  The
federal appeals courts that have inter-
preted “laws” to include regulations
have, however, relied on language in a
1987 Supreme Court decision – Wright
v. City of Roanoke Redevelopment &

Evaluating the Impact
of Sandoval on Civil
Rights Enforcement

Continued on opposite page.

majority for reaching out to take the
case in the first place, in the ab-
sence of any conflict among the
lower federal courts on the issue.

Future Civil Rights Enforcement
The Sandoval decision’s implica-

tions for future civil rights enforce-
ment are serious and far-reaching,
but it is also important to understand
both what actions are not affected by
the decision and what options remain
for enforcing Title VI’s disparate im-
pact regulations.

Adele Kimmel

Sandoval, from page 3.
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Housing Authority – to support their
position.

Separate and apart from the question
of whether regulations are “laws” for §
1983 purposes, plaintiffs would also
have to prove that Title VI’s disparate
impact regulations create enforceable
“rights, privileges, or immunities”
within the meaning of § 1983.
There is substantial precedent to
support the argument that the
regulations meet the “enforce-
able rights” test, but defen-
dants are likely to argue that
Congress has impliedly fore-
closed a § 1983 remedy for en-
forcing the Title VI regulations
by creating a comprehensive
enforcement scheme under
Title VI itself.

Circuits are split on the is-
sue of whether Title VI’s en-
forcement scheme is suf fi-
ciently comprehensive to pre-
clude a § 1983 claim.  For ex-
ample, the Third Circuit has
ruled that Title VI’s enforcement
scheme does not foreclose a §
1983 remedy for violations of the
disparate impact regulations.  The Sev-
enth Circuit, however, has reached the
opposite conclusion, rejecting a § 1983
claim to enforce Title VI’s disparate im-
pact regulations.

In any event, §1983 suits may only
be brought for injunctive relief against
state officials; states, their departments
and agencies, and state officials sued in
their official capacity for damages are
not considered “persons” within the
meaning of § 1983.  Some state officials
may try to defend against § 1983 claims
by arguing that they are immune from
suit under the U.S. Constitution’s Elev-
enth Amendment.  But Eleventh
Amendment sovereign immunity gen-
erally does not apply to suits seeking
prospective injunctive relief against
state officials, under the Ex parte
Young doctrine articulated by the Su-
preme Court.

Since the Cour t’s decision in
Sandoval, there has already been one

important decision recognizing the
availability of §1983 suits to enforce
Title VI’s disparate impact regulations.
On May 10, 2001, the U.S. District
Court for the District of New Jersey
held in South Camden Citizens in Ac-
tion v. New Jersey Dep’t of Environ-
mental Protection that Title VI’s dispar-
ate impact regulations may be enforced

against state officials under § 1983.
Following the guidance provided in Jus-
tice Stevens’ Sandoval dissent, the dis-
trict court upheld a preliminary injunc-
tion under § 1983 that had been issued
before Sandoval under Title VI’s dis-
parate impact regulations. Prior to
Sandoval, the cour t had ruled that
New Jersey of ficials violated the
Title VI regulations by granting Clean
Air Act permits for a slag-processing
facility in a low-income, minority
neighborhood.  Residents of the pre-
dominantly African-American and
Hispanic neighborhood had alleged
that the state’s permitting policy
would adversely impact them, point-
ing to an already disproportionately
high rate of asthma and other respira-
tory ailments.

State Law Claims
In the wake of Sandoval, plaintif fs

should also consider asserting their

disparate impact claims under state
public accommodations or other anti-
discrimination statutes.  There are, of
course, certain limitations imposed by
resorting to state law.  To begin with,
there is no uniformity in state anti-dis-
crimination statutes, with some states
offering much broader civil rights pro-
tection than others.  In addition, plain-

tif fs would have to assert such
state law claims in state courts be-
cause the Eleventh Amendment
generally prohibits federal courts
from ordering state officials to con-
form their conduct to state law.
Further, like the variance in state
anti-discrimination statutes, some
state courts are more friendly to
civil rights claims than others.  For
political reasons, moreover, some
state court judges may be reluctant
to issue a ruling against state of fi-
cials.  All these factors should be
carefully weighed in deciding
whether to pursue a disparate impact
claim under state law.

Conclusion
Section 1983 claims, at least in

some jurisdictions, appear to be the
only remaining option for private

suits to enforce Title VI’s disparate im-
pact regulations.  Such lawsuits would
be limited to discriminatory conduct by
state officials and would not reach pri-
vate recipients of federal funds – but at
least there may still be recourse
against state-sanctioned conduct
that has an unjustified discrimina-
tor y impact on minorities.

Congress is, of course, free to
over turn Sandoval – as it has done
with several other Supreme Court deci-
sions that narrowed the scope of civil
rights laws – because the decision in-
volved statutory rather than constitu-
tional interpretation.  But this seems un-
likely to occur any time in the near fu-
ture, given the current political cli-
mate.  That being so, lawyers repre-
senting victims of disparate impact dis-
crimination need to carefully investi-
gate potential causes of action under §
1983 and all potentially applicable
state laws.  �

T
he Sandoval decision’s im-
plications for future civil
rights enforcement are se-

rious and far-reaching, but it
is also important to under-
stand both what actions are
not affected by the decision
and what options remain for
enforcing Title VI’s disparate
impact regulations.

Continued from previous page.



12                                                                                                Public Justice                                                                                   Summer 2001

Coal Industry Shifts
Costs of Reclamation
to Taxpayers

government take over regulation of the
state’s coal industry. In a 17–page ruling,
Judge Haden agreed with the suit’s alle-
gations that West Virginia’s bonding pro-
gram violates the 1977 Sur-
face Mining Control and Rec-
lamation Act (SMCRA) by fail-
ing to provide funding to re-
claim abandoned mine sites
and abate water pollution
caused by mining. SMCRA re-
quires companies to post rec-
lamation bonds in order to ob-
tain mining permits. Those
bonds are supposed to pay
for reclamation if the compa-
nies go out of business or
walk away from a mine with-
out complying with their
cleanup duties.

The citizen suit cited a
bonding deficit that runs into
the tens of millions of dol-
lars. The suit also charged
that for more than a decade, OSM has
directed DEP to eliminate the deficit
and restructure the bonding system.
Yet DEP has never submitted such a
plan, and OSM has never exercised
the power that Congress gave the
agency to enforce its orders. Indeed,
OSM has allowed DEP to ignore dozens
of other OSM demands to promptly cor-
rect deficiencies in its program, includ-
ing ineffective protection of water sup-
plies, insufficient safeguards to reduce
blasting impacts, and inadequate recla-
mation requirements.

“This federal law has been ignored
and violated by West Virginia for more
than a decade,” the judge wrote. “The
results are obvious: an immense state li-
ability incurred by the mine operators,
but borne by the taxpayers, and ongoing
pollution of the state’s streams.”

Haden cited testimony from DEP
Secretary Michael Callaghan who admit-
ted during a May 16 hearing that the
state’s fund for reclaiming abandoned
coal mines is “absolutely insufficient,”

“woefully underfunded,” and “woefully
inadequate” to do the job. Based on pre-
liminary and incomplete analyses, DEP
estimates that the costs for unreclaimed
mine sites falling under SMCRA will be:
for land reclamation, $24 million; for wa-
ter reclamation, $17–18 million; and, for
annual water treatment due to acid mine
drainage, from $1.1–15 million.

However, the state’s special reclama-
tion fund for addressing these problems,
which will cost at least $42.1–57 million,

has only $12 million. “Callaghan testified
the fund is ‘basically insolvent,’” the
judge noted.

DEP figures show 245 abandoned
mines statewide, of which 88 require
treatment for water pollution dis-
charges; the agency marked 40 as
“urgent.” But DEP has funding to
treat only five sites. To clean up only
those five sites, the bond fund would
have to devote all of the money it ob-
tains over the next 20 years.

“Due to inadequate funding,” wrote
Judge Haden, “the remaining 83 mine
sites are in continuous violation of efflu-
ent water pollution limits.”

The judge found that DEP has never
reclaimed an abandoned surface mine
site to meet the minimum federal re-
quirements and “never determines the
bond amount that would be necessary
to do so.” For example, Callaghan testi-
fied that the average cost for minimal
reclamation is $5,400 per acre, more
than the state legislature’s $5,000 per
acre statutor y cap on site-specific

bonds. Callaghan said the state’s bond-
ing requirements violate SMCRA and
comprise a “system set up to fail.”

The Court also heard testimony
from coal industry spokesmen Benjamin
Greene, Chairman of the West Virginia
Coal Association, and William Raney,
President of the same organization.
The witnesses, called adversely by the
plaintiffs, conceded that figures pre-
sented at the hearing demonstrated
the inadequacy of West Virginia’s bond-

ing system. Raney granted that
the industry, not the taxpayer,
should bear the burden of land
reclamation and water treat-
ment at abandoned mine sites.

At that point in the hearing,
the Conservancy rested.
None of the defendants called
any witnesses or presented
any other evidence. Rather,
DEP argued that the Eleventh
Amendment to the U.S. Consti-
tution immunized the state
from federal citizen suits.

The agency cited an April
24 ruling by a three-judge
panel of the U.S. Court of Ap-
peals for the Fourth Circuit in
TLPJ’s mountaintop removal

mining case, Bragg v. West Virginia
Coal Ass’n, that redefined federal and
state roles under SMCRA. The panel
ruled that once a state’s mining pro-
gram under SMCRA is approved by
OSM, the state opts out of federal law
and operates solely under state law,
and that the Eleventh Amendment
bars suits against states in federal
court to enforce state law.

Based on the Bragg decision, Judge
Haden ruled that citizens could not
pursue their case against DEP in fed-
eral court, but he did not address the
Conservancy’s other claim that OSM
has failed to force DEP to fix the bond
fund deficit. He noted that OSM has
not yet revoked the state’s regulatory
program.

In addition to Hecker, TLPJ’s legal
team for the citizen enforcement suit,
styled West Virginia Highlands Conser-
vancy v. Norton, includes Joe Lovett
from Charleston, West Virginia, and
Pat McGinley and Suzanne Weise from
Morgantown, West Virginia.  �

Bonding, from page 1.

West Virginia coal mines scar the countryside
and can cause acid mine drainage.
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Fourth Circuit Overturns Ruling to Limit Mountaintop
Removal Mining in West Virginia
TLPJ Considering Several Fronts for Continuing Battle with State and Coal Industry

On April 24, 2001, a three-judge panel
of the U.S. Court of Appeals for the
Fourth Circuit overturned Chief U.S.

District Judge Charles H. Haden II’s
landmark October 1999 decision in
Bragg v. West Virginia Coal Ass’n to
limit mountaintop removal mining. The
panel held that West Virginia could not be
sued in federal court over lax enforcement
of strip-mine regulations and clean water
laws. Judge Paul V. Niemeyer, who wrote
the panel’s opinion, ruled that the state’s
sovereign immunity under the Eleventh
Amendment of the U.S. Constitution
barred Haden from hearing the case.

Haden had enjoined the West Virginia
Division of Environmental Protection
(DEP) from allowing the placement of val-
ley fills from mountaintop removal mines
in larger streams. The state, the United
States, and intervenors, including the West
Virginia Coal Association, appealed the de-
cision to the Fourth Circuit. TLPJ Environ-

ment is not requiring the state to enforce
the law.  The court’s decision effectively
eliminates the citizen enforcement power
that Congress granted in 1977, and radi-
cally restructures federal-state relations
under federal environmental statutes.”

“Unless citizens are allowed to sue in
federal court for federal oversight, history
shows that local regulators offer lax en-
forcement at best,” said Joe Lovett, co-
counsel for Bragg. “We respectfully dis-
agree with the court’s interpretation of
the federal enforceability of state mining
programs and the state’s immunity un-
der the Eleventh Amendment.”

TLPJ is considering whether to file a
motion for an en banc review by the
Fourth Circuit, appeal to the U.S. Su-
preme Court, or refile the action in state
court.   In addition to Hecker and Lovett,
TLPJ’s legal team includes co-counsel
Patrick McGinley and Suzanne Weise of
Morgantown, West Virginia.  �

mental Enforcement Director Jim Hecker
argued the appeal on December 7, 2000.

The Fourth Circuit ruled that, once
the federal government approves a state
mining program under the 1977 Surface
Mining Control and Reclamation Act
(SMCRA), federal law becomes inopera-
tive and the state program operates only
under state, not federal, law.  The Elev-
enth Amendment allows suits in federal
court against state officials to enforce
federal law, but not state law.  The Court
did not rule on whether the district
cour t correctly analyzed the state’s
stream buffer zone requirements to limit
the size of valley fills. The Court re-
manded the case to Haden with instruc-
tions to dismiss it so that it could be filed
in state court instead.

“The mining industry has effectively
won in court what it lost in Congress in
1977,” said Hecker. “The state is not en-
forcing the law, and the federal govern-

Tobacco (AL)
Fletcher v. Brooke Group

On July 22, 1999, in response to objec-
tions filed by TLPJ and others, an Alabama
state court threw out a proposed no-opt-
out class action settlement of all present
and future personal injury claims against
the Liggett cigarette company. The court
held that Liggett’s claim that its assets
constituted a “limited fund” was barred by
the U.S. Supreme Court’s decision in
Ortiz v. Fibreboard Corp., since only a frac-
tion of Liggett’s assets would be placed
in the settlement fund. The settling par-
ties have moved for reconsideration, and

Agent Orange (NY)
Isaacson v. Dow Chemical Co.

TLPJ filed an amicus brief in Isaacson
v. Dow Chemical Co. urging the U.S. Court
of Appeals for the Second Circuit to hold
that a Vietnam veteran injured by expo-
sure to Agent Orange is not barred from
suing by a class action settlement that pro-
vided him no relief and expired before his
injuries accrued. The brief was authored
by Brent Rosenthal of Dallas, with assis-
tance from TLPJ’s Leslie Brueckner.  The
appeal was argued on May 23, 2001.  We
await a decision.

Insurer Accountability (NM)
Wilson v. Massachusetts Mutual Life
Insurance Co.

This proposed class action settlement
of insurance fraud claims was withdrawn
after TLPJ and other objectors argued that
the settlement, which provided no relief to

most class members yet awarded attor-
neys’ fees worth over $10 million, was un-
fair and should be rejected.  The case is
still pending in New Mexico state court,
and we are continuing to monitor its pro-
gress.  TLPJ’s objections were authored
by TLPJ’s F. Paul Bland, Jr., Leslie Brueck-
ner, and Michael J. Quirk.  Bill Snead of Al-
buquerque is local counsel.

we await a decision.  Steve Baughman
Jen-sen of Dallas’ Baron & Budd and
TLPJ’s Brueckner represented the TLPJ
objectors.

Tobacco (WV)
Walker v. Liggett

On August 6, 1997, the federal district
court in Charleston, West Virginia, granted
TLPJ’s motion to vacate the preliminary
certification and approval of a proposed no-
opt-out class action settlement of all present
and future personal injury claims against
Liggett, holding that the class could not prop-
erly be certified in light of the U.S. Supreme
Court’s decision in Amchem Products, Inc.
v. Windsor.  The settling parties appealed,
then indefinitely postponed briefing to ne-
gotiate a settlement. No new deal has been
proposed yet. Meanwhile, a virtually identi-
cal settlement was proposed, challenged by
TLPJ, and rejected in Alabama state court
(see Fletcher, above).  Steve Baughman
Jensen of Baron & Budd and TLPJ’s
Brueckner represent the objectors.  �

Here is the latest update on Class
Action Abuse Prevention Project cases:

Class Action Abuse Prevention Project News
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Women Lab Workers Sue
for Equal Promotional
Opportunities

Lab.  The studies reportedly show that
women at LLNL received fewer promo-
tions and less pay than their male coun-
terparts across a variety of job classifica-
tions and salary scales.  The Lab has re-
fused to produce the studies on the ba-
sis that they are allegedly protected by
the attorney-client privilege.

“We believe that the internal studies
the Lab is trying to hide prove that dis-
parate treatment of male and female em-
ployees is an ongoing, pernicious prob-
lem,” said TLPJ Staff Attorney Victoria
Ni, co-counsel in the case. “The women
and the public should be entitled to re-
view records showing that this national
institution has long been aware of gen-
der discrimination and failed to redress
the disparities.”

The Regents of the University of
California run the national security lab
under a contract
with the U.S. De-
partment of Energy.
The six named plain-
tiffs – female scien-
tists and other pro-
fessional and techni-
cal employees – con-
tend that women
earn an average of
$2,100 a month less
than males of com-
parable education
and experience.
LLNL’s own Affir-
mative Action Diver-
sity Program divi-
sion has acknowl-
edged that LLNL has placed limits on
the advancement of women employees.
For example, the division drafted a 1991
report, entitled Review of LLNL Promo-
tional Opportunities for Women and Mi-
norities, which noted that only 10 fe-
male scientists and engineers held scien-
tific management positions, compared
with 238 men in such positions.  An-

other LLNL study confirmed that “a sal-
ary lag does exist for women and minori-
ties.”

“One would think that rocket scien-
tists grasp the principles of equal pay for
equal work, and equal advancement op-
portunities for equally qualified work-
ers,” said Sturdevant. “Yet the pattern of
pervasive and systemic discrimination
continues at the Lab.”

“This is truly a significant case of gen-
der discrimination,” said Gwilliam.  “Our
national laboratories should be dedicated
to advancing the best and the brightest
regardless of gender. Unfortunately, that
is not what they have been doing at the
Livermore Lab.”

Lead plaintif f Dr. Mary Singleton, a
research chemist, says that supervi-
sors at the Lab denied her promotions
and, at one point, paid her $2,000 less
per month than comparably qualified
male colleagues.  Since the late 1970s,
Singleton has helped to spearhead ef-
forts at the Lab to persuade manage-
ment to recognize and take corrective
action against gender discrimination.
She and other members of the

Lawrence
Livermore Na-
tional Labora-
tory Women’s
Association
struggled
throughout the
1980s to obtain
the information
necessary to
confirm the ex-
istence of the
discrimination
they believed
permeated
LLNL’s compen-
sation system.
Their requests

were largely ignored.
Finally, the Women’s Association con-

ducted its own comprehensive salary
study, which identified widespread dis-
crepancies between the salaries of male
and female employees at LLNL.  Only af-
ter Singleton, on behalf of the Women’s
Association, presented the study to the
LLNL director in 1988 did LLNL finally

agree to examine the issue of gender
equity.  Thereafter, LLNL’s own internal
studies confirmed, year after year, that
salary disparities between men and
women existed.

Although various committees and
task groups were formed allegedly to
address the concerns of the Women’s
Association, no significant steps were
ever taken to address the systemic sal-
ary differences.

After years of unfulfilled promises,
Singleton and five of her colleagues fi-
nally filed suit in 1998, alleging viola-
tions of the California Fair Employ-
ment and Housing Act and the Califor-
nia Equal Pay Act.  The other named
plaintif fs are Gloria Glasscox, a senior
management analyst from 1987-1999;
Shirley Rogers Jennings, a computer sup-
port associate hired in 1981; Jannelle
Spann, an executive staff member hired
in 1976; Maura Spragge, a senior me-
chanical technologist hired in 1977;
and Katherine Lynette Fritz, a de-
signer hired in 1976.

In January 2001, California Supe-
rior Court Judge Ronald Sabraw certi-
fied the case as a class of at least 5,000
– and possibly more than 10,000 –
former and current female employees.
The trial is expected to take place
sometime in 2002.

The legal team for the plaintif fs
also includes Kimberly M. Drake of
Gwilliam, Ivary, Chiosso, Cavalli &
Brewer.  �

O
ne would think that
rocket scientists grasp
the principles of equal

pay for equal work, and
equal advancement oppor-
tunities for equally quali-
fied workers. Yet the pat-
tern of pervasive and sys-
temic discrimination con-
tinues at the Lab.

Singleton, from page 1.

Victoria Ni
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ORDER FORM
I would like to receive the material(s) checked off above from The TLPJ Foundation.

 PROJECT ACCESS INFORMATION PACKET
Materials compiled by TLPJ to help attorneys combat court
secrecy, including news articles, summaries of the law, decisions,
sample briefs and recommended reading lists. ($100 members/
$125 nonmembers)

 CLASS ACTION ABUSE PREVENTION INFORMATION PACKET
Copies of key press reports, legal decisions, and briefs to help
attorneys, judges, the public, and the press understand the dan-
gers of class action abuse and how to fight it. Materials dated
through August 1996. ($75 members/$100 nonmembers)

UPDATE #1
         Contains decisions and briefs exploring the implications of
         the Supreme Court decision in Amchem Products v. Wind-
         sor. Materials dated from September 1996 through October
         1997. ($75 members/$100 nonmembers)

UPDATE #2
         Contains decisions and briefs from October 1997 through
         October 1998. ($75 members/$100 nonmembers)

PACKET, UPDATE #1, AND UPDATE #2
          ($175 members/$250 nonmembers)

LEGAL INFORMATION PACKETS
Available from The TLPJ Foundation

Please enclose your check or credit card information and return to:

The TLPJ Foundation,
1717 Massachusetts Avenue, NW, Suite 800

Washington, D.C. 20036
202-797-8600; fax 202-232-7203; tlpj@tlpj.org; www.tlpj.org

  LEAD PAINT LITIGATION INFORMATION PACKET
Helpful information to assist lawyers for lead poisoning victims
to learn how to obtain full compensation for their clients. ($100
members/$125 nonmembers)

 MULTIPLE CHEMICAL SENSITIVITY (MCS)
INFORMATION PACKET
Materials compiled by TLPJ to assist attorneys and other
advocates who represent or otherwise work with individuals
disabled by multiple chemical sensitivity. ($50 members/$75
nonmembers)

  TITLE IX INFORMATION PACKET
Briefs, pleadings, case cites, and other materials to assist attor-
neys working on Title IX sex discrimination cases. ($50 mem-
bers/$75 nonmembers)

FIFRA PREEMPTION INFORMATION PACKET
Copies of briefs and decisions from various courts on the Feder-
al Insecticide, Fungicide, and Rodenticide Act (FIFRA). ($50
members/$75 nonmembers)

Name

Firm

Address

City

State                                           Zip

Phone                                        Fax

PAYMENT OPTIONS

       Bill Me Check Enclosed             Credit Card

MC/VISA#

Exp. Date

Total Cost

Signature
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Recent developments in TLPJ cases
that are not the subject of separate
articles in this newsletter are
summarized below.

Lead Paint (NY)
N.Y. City v. Lead Industries Ass’n

This case seeks reimbursement
from the lead industry for the cost of
removing lead paint
from the city’s pub-
lic housing.  It is the
first such case ever
brought.  The city
moved to strike the
defendants’ de-
fenses against being
held liable on an industry-wide basis,
but the court denied the motion, find-
ing that more discovery was needed.
The state’s intermediate appeals court
affirmed the ruling and further discov-
ery is now taking place.  TLPJ’s Arthur
Bryant is “of counsel” on the case.

In the meantime, cities throughout the
nation are now filing lawsuits against the
lead industry based on the approaches
pioneered in this case.

Boat Propeller/Preemption (IL)
Sprietsma v. Mercury Marine

This is a lawsuit on behalf of a man
whose wife was killed when she came into
contact with an unguarded boat propeller.
The lower courts held that the plaintiff
could not claim that the boat should have
had a propeller guard because such claims
are preempted by the Federal Boat Safety
Act and by the U.S. Coast Guard’s deci-
sion not to regulate propeller guards.
TLPJ’s Arthur Bryant argued the case be-
fore the Illinois Supreme Court on March
20, 2001.  We await the Court’s decision.
Anne Bloom, Leslie Brueckner, and Michael
J.  Quirk of TLPJ also worked on the ap-
peal, along with John Kralovec of Chicago.

HMO Pill-Splitting (CA)
Timmis v. Kaiser Permanente

This class action lawsuit seeks to
enjoin Kaiser Permanente, California’s
largest HMO, from forcing its members
to accept and split
prescription pills that
are twice the
members’ prescribed
doses.  Kaiser has
admitted that it
adopted its pill-
splitting policy as a
cost-saving measure
because smaller-dose
versions of most prescription pills cost
Kaiser almost as much as larger-dose
versions of the same pill.  The suit
charges that the policy endangers
the health of patients, who are
receiving uneven medication doses,
solely to improve Kaiser’s bottom line.
In addition to injunctive relief, the suit

seeks restitution and/or disgorgement
of Kaiser’s illegally-gained profits.  The
plaintiffs are represented by lead counsel
Mark P. Robinson and Sharon J. Arkin of
Newport Beach, California; Thomas R.
Grande of Honolulu; and TLPJ’s Arthur
Bryant and Victoria Ni.

Insurer Accountability/Project
ACCESS (AZ)
McKendry v. General American Life
Insurance Co.

This Project ACCESS challenge
seeks public access to sealed evidence
in a bad faith insurance case allegedly
showing that the defendant insurer of-
fered substantial financial kick-backs to
its reinsurer as an incentive to termi-
nate policyholders’ coverage.   The
motions to intervene and unseal court
records were filed on March 29, 2001.
The potential intervenors are repre-
sented by Stan Marks and Richard
Traulsen of Phoenix, Arizona, and
TLPJ’s Rebecca Epstein and Leslie
Brueckner.

Tire Safety/Project ACCESS (NJ)
Frankl v. Goodyear Tire & Rubber Co.

This Project ACCESS challenge on
behalf of Consumers for Auto Reliability
and Safety seeks to vacate a protective
order and unseal expert testimony and
documents in a case addressing the dan-
gers of Goodyear 16-inch Load Range E
light truck tires.  Tread separation of
these tires has been linked to at least 30
accidents, including 120 injuries and 15
deaths.  TLPJ filed a motion to intervene
and seek public access to documents on
November 1, 2000, and briefing has
been completed. Because a hearing has
not yet been scheduled on the motion,
we have sent letters to the presiding
judge, urging him to schedule a hear-
ing immediately in light of the poten-
tial threat to public safety and Ford’s
recent decision to replace all 13 million
of its Firestone Wilderness AT tires with
Goodyear tires.   TLPJ’s Arthur Bryant
and Rebecca Epstein are co-counsel with
Christopher Placitella and Robert
Haefele of Trenton, New Jersey.

Consumer Rights

Toxic Torts

Case Update

Pesticides (WA)
Guzman v. Amvac Chemical Corp.

This case seeks to hold the manufac-
turer and distributor of the pesticide
Phosdrin accountable for the poisoning of
three farm workers. Plaintiffs asserted de-
sign defect and negligence claims. In Octo-
ber 1997, the court granted defendants’
motions for summary judgment and dis-
missed the case based on its interpretation
of state law and FIFRA preemption. Plain-
tiffs appealed to the Ninth Circuit, which cer-
tified two questions of state tort law to the
Washington Supreme Court. After plaintiffs
obtained a favorable ruling from the state
high court, the Ninth Circuit ruled on No-
vember 28, 2000, that plaintiffs have a vi-
able design defect claim against the manu-
facturer of Phosdrin. The case has been
remanded to the district court, the parties
are now engaged in further discovery, and
trial is scheduled to begin on November

5, 2001. Richard Eymann of Spokane is
TLPJ’s lead counsel. Co-counsel are Marcia
Meade of Spokane, Michael Withey of Se-
attle, and TLPJ’s Adele Kimmel. Patti
Goldman of Earth Justice Legal Defense
Fund in Seattle, Brent Rosenthal of Dallas,
and Paul Stritmatter of Seattle were co-
counsel on the appeal.
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See Case Update, page 18.

Environmental
Enforcement Project

Refinery Air Pollution (TX)
Texans United v. Crown Central
Petroleum Corp.

This Clean Air Act citizen suit chal-
lenges a refinery’s violations of its
permit limits for sulfur dioxide and hy-
drogen sulfide.
In February
2001, the parties
filed a proposed
consent decree
with the court
settling the action
for $1.6 million in
civil penalties.
After its statutory
45-day review pe-
riod, the United
States had no objections to the de-
cree.  The decree is now pending ap-
proval by the court.  Michael Caddell
and Joe Phillips of Houston’s Caddell
& Chapman, Nancy Marks of the
Natural Resources Defense Council,
and TLPJ’s Ruth Ann Weidel and Jim
Hecker are co-counsel.

Steel Mill Pollution (KY)
Ellis v. Gallatin Steel Co. and Harsco
Corp.

Three Kentucky residents have
filed this citizen suit against Gallatin
Steel Company’s steel mill in north
central Kentucky for unpermitted
emissions from its melt shop and
against a nearby slag dumping and pro-
cessing area operated by Harsco Cor-
poration.  The complaint alleges viola-
tions of the Clean Air Act, Clean Water
Act, and two federal hazardous waste
statutes.  EPA and Kentucky have
agreed with Ellis that Gallatin and
Harsco must obtain an air pollution
control permit for their slag dumping
and processing operations, but the liti-
gation has been stayed while the com-
panies challenge that conclusion in a
state administrative proceeding.   Jef-
frey Sanders of Kentucky, Jon Conte

Discriminatory Scholarship
Program (MI)
White v. Engler

TLPJ is co-counsel with the ACLU of
Michigan, the NAACP-Michigan State
Conference, and MALDEF in this fed-
eral class action challenging a Michigan
college scholarship program as dis-
criminatory.  The suit charges that the
state’s reliance on the Michigan Educa-
tional Assessment Program (MEAP)
test as the sole criterion for awarding
scholarships discriminates against racial
and ethnic minorities, as well as eco-
nomically disadvantaged students.  The
complaint, alleging violations of Title VI
of the Civil Rights Act of 1964 and its
implementing regulations, the Equal
Protection Clause of the 14th Amend-
ment, and 42 U.S.C. § 1983, was filed in
June 2000.  Plaintif fs have filed a motion
for preliminary injunction and defen-
dants have countered with a motion to
dismiss.  The U.S. De-
partment of Justice
has intervened in sup-
port of plaintif fs on
the constitutional is-
sues raised by defen-
dants’ motion to dis-
miss and has submit-
ted an amicus brief in
support of plaintif fs on
other issues raised in defendants’ mo-
tion. The parties are proceeding with
discovery and plaintiffs are planning to
amend the complaint in light of the U.S.
Supreme Court’s recent decision in
Alexander v. Sandoval, which held that
there is no implied private right of ac-
tion under Title VI’s disparate impact
regulations.  TLPJ State Coordinator
Michael Pitt of Royal Oak, MI, and Kary
Moss of Detroit’s ACLU are co-lead
counsel.  Co-counsel are Michael
Steinberg of Detroit’s ACLU; Pat
Mendoza of Chicago’s MALDEF;
Peggy Goldberg Pitt of Royal Oak, MI;

Freedom of Speech and Assembly
(WA)
Hickey v. The City of Seattle

This class action lawsuit chal-
lenges the City of Seattle’s imple-
mentation and enforcement of a “no-
protest zone” in downtown Seattle
during the 1999 World Trade Organi-
zation Ministerial Conference.  The
suit alleges that the City’s actions
violated the First Amendment and
other provisions of the U.S. Constitu-
tion and the Washington State Consti-
tution, seeking damages on behalf of
more than 600 protesters and others
arrested and jailed pursuant to the
City’s “no-protest zone” policy.  Dis-
cover y is currently taking place.
Steve Berman and Michael S.
McNamara of Hagens Berman LLP in
Seattle are lead counsel.  Seattle’s
Michael Withey, John Muenster, Fred
Diamondstone, Yvonne Kinoshita
Ward, and Ben Schwartzman are co-
counsel, along with Professor Erwin
Chemerinsky of the University of
Southern California Law School
and TLPJ’s Arthur Bryant and
Victoria Ni.

Mobility Disabilities (FL)
Access Now v. Burdines
Access Now v. Macy’s East

TLPJ is co-counsel with Disability
Rights Advocates (DRA) in these two
federal class actions on behalf of
people with mobility disabilities who
are being denied equal access to shop-
ping in Florida department stores be-
cause of structural barriers.  The suits,
filed in late 1999, charge two major re-
tailers with violating the Americans
with Disabilities Act and Florida law on
public accommodations.  They seek to
ensure that the department stores re-
move the structural barriers that are
preventing wheelchair users and oth-

of Ohio, and TLPJ’s Jim Hecker are co-
counsel.

Civil Rights

Judith Martin of Okemos, MI;
Leonard Mungo of Detroit’s NAACP;
and TLPJ’s Adele Kimmel and
Rebecca Epstein.
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Case Update

Case Update, from page 17.

Race Discrimination (PA)
Cureton v. NCAA

This national race discrimination
class action charges that, by misusing
standardized college admissions tests,
the NCAA’s freshman eligibility rule vio-
lates Title VI of the Civil Rights Act of
1964 and its implementing regulations,
depriving hundreds of academically
qualified African-American student-ath-
letes the opportunity to receive athletic
scholarships and compete at major uni-
versities. The district court entered sum-
mary judgment in plaintiffs’ favor, ruling
that (1) the NCAA is subject to suit un-
der Title VI, (2) there is an implied pri-
vate right of action for disparate impact
discrimination under Title VI regulations,
and (3) the minimum test score require-
ment has an unjustified disparate impact
on African-Americans. The Third Circuit
reversed in a 2-1 decision, holding that
the NCAA cannot be sued under Title VI
regulations because it didn’t receive fed-
eral funds for the specific program al-
leged to discriminate. Plaintiffs’ petition

Sex Discrimination (RI)
Cohen v. Brown University

In this precedent-setting sex dis-
crimination lawsuit, the First Circuit up-
held the district court’s ruling that
Brown University is in violation of Title
IX for discriminating against its female
athletes.  In October 1998, the court
gave final approval to a settlement that
requires Brown to provide women with
opportunities to participate in intercolle-
giate athletics at a rate tracking their un-
dergraduate enrollment rate and to guar-
antee enhanced funding and treatment
to four women’s teams.  We are cur-
rently litigating our application for attor-
neys’ fees.  Lynette Labinger of Provi-
dence, Rhode Island, is TLPJ’s lead
counsel.  Amato DeLuca and Ray
Marcaccio, both of Providence, Sandra
Duggan of Philadelphia, and TLPJ’s
Arthur Bryant and Leslie Brueckner are
co-counsel.

Constitutionality of Retroactive
Legislation

TLPJ filed an amicus brief in Dua v.
Comcast Cable of Maryland, Inc., chal-
lenging the constitutionality of legisla-
tion that would retroactively overturn a
Maryland Court of Appeals decision that
a cable TV company had charged illegal
and excessive late fees.  On February 6,
2001, the Maryland Court of Appeals
heard argument in this case.  We await a

Sex Discrimination Victims’ Rights
In Gleason v. Salem State College,

TLPJ joined an amicus brief by the Na-
tional Women’s Law Center urging the
First Circuit to hold that Congress in-
tended victims of sex discrimination to
have rights and remedies under both Title
IX and the U.S. Constitution – and that
Congress intended the remedies pro-
vided by the former to supplement, not
supplant, the remedies provided by the
latter. TLPJ’s Arthur Bryant assisted on
the brief. We await a decision. �

Psychiatric Hospital (MD)
Williams v. Wasserman

TLPJ is co-counsel in the Maryland
Disability Law Center’s challenge in fed-
eral court to Maryland’s  practice of
warehousing individuals with traumatic
brain injuries in psychiatric hospitals.
The trial concluded in September 1997,
and we await a decision. George
Shadoan of Rockville, MD, Nicole
Schultheis of Baltimore, and Nathaniel
Fick of Towson, MD, are TLPJ co-
counsel in the case, with TLPJ’s
Leslie Brueckner.

ers with limited mobility from accessing
merchandise, fitting rooms, aisles, sales
counters, and other parts of the stores.
Discovery is currently taking place.  Jim
Ferraro of Florida and Larry Paradis of
Oakland, CA’s DRA are co-lead counsel.
TLPJ’s Adele Kimmel is assisting.

for rehearing en banc was denied, de-
spite a supportive amicus brief from the
federal government.  Plaintiffs subse-
quently moved to amend the complaint
to add a claim for intentional discrimina-
tion, but on April 14, 2000, the district
court denied the motion.  On May 16,
2001, the Third Circuit affirmed the dis-
trict court’s ruling, effectively ending
the case.  Andrè Dennis of Philadelphia
is TLPJ’s lead counsel. Co-counsel are
Danielle Banks of Philadelphia, J. Rich-
ard Cohen of the Southern Poverty Law
Center, and TLPJ’s Adele Kimmel.

Gun Sellers’ Duties
In Hamilton v. Accu-tek, TLPJ joined

an amicus brief by the Center to Pre-
vent Handgun Violence urging the Sec-
ond Circuit to affirm a district court rul-
ing that, under New York state negli-
gence law, gun manufacturers owe a
duty of reasonable care to the general
public in market-
ing and distribut-
ing their prod-
ucts.  The Sec-
ond Circuit sub-
sequently re-
ferred the ques-
tion of whether
such a duty ex-
ists to New
York’s highest court and we joined in fil-
ing a similar brief with that court.  On
April 26, 2001, the New York Court of
Appeals rejected the gun manufactur-
ers’ argument that they could not be
held liable under any circumstances, no
matter how reckless their actions were.
However, the court concluded that the
evidence presented at trial in Hamilton
was insufficient to justify imposing a
duty and liability.  According to the
court, liability could not be imposed
“without a more tangible showing that
the defendants were a direct link in the
causal chain that resulted in the plain-
tiffs’ injuries, and that the defendants
were realistically in a position to prevent
the wrongs.”

Amicus Briefs

decision.  The brief was authored by
TLPJ’s Michael J. Quirk and F. Paul
Bland, Jr.
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Foundation Report

The TLPJ Foundation has named the
attorneys who worked on eight out-
standing cases as finalists for its

2001 Trial Lawyer of the Year Award.
The nationally prestigious award is be-
stowed annually upon the trial lawyer or
lawyers who have made the greatest
contribution to the public interest by try-
ing or settling a precedent-setting case.
The winner will be announced July 17
at The TLPJ Foundation’s 19th Anni-
versary Party in Montréal.

“These attorneys exemplify how
trial lawyers use their skills and deter-
mination to create a more just society,”
said TLPJ Foundation President Peter
Perlman of Lexington, Kentucky. “They
serve as inspiring models for us all.”

The finalists were nominated for
their committed work in cases ad-
dressing a broad range of social issues,
including pension plan fraud, employ-
ment discrimination, product safety, auto
safety, tobacco litigation, international hu-
man rights, and environmental justice.
This year’s finalists are listed alphabeti-
cally below.

Michael J. Aguirre and Patricia A.
Meyer of Aguirre & Meyer in San Diego,
and Raymond P. Boucher of Kiesel
Boucher & Larson in Beverly Hills, Cali-
fornia, battled a corrupt pension plan ad-
ministrator, powerful lawyers, and unscru-
pulous accountants in Murray v. Belka to
achieve settlements providing full restitu-
tion for 340 consumers – most of them
elderly – who had lost their life savings in
an investment swindle.

The case arose out of one of the larg-
est frauds in California history, which
operated for over a decade under the
name “First Pension.” From 1982 to
1994, hundreds of California residents
had deposited millions of dollars into
Individual Retirement Accounts admin-
istered by First Pension.  In April
1994, the Securities and Exchange
Commission appointed a receiver and
determined that the operation had
functioned as a Ponzi scheme, defraud-
ing investors of more than $100 mil-
lion.

The remarkable result achieved by
Aguirre and his legal team sent a
strong message to powerful legal and

accounting professionals by forcing
them to pay for assisting a client in
committing and covering up a fraud.

San Francisco attorneys Angela M.
Alioto of the Law Offices of Mayor Jo-
seph L. Alioto & Angela Alioto and Paul
B. Justi of the Law Offices of Paul B.
Justi won a $133 million verdict in Brown
v. Interstate Brands Corp. on behalf of

21 African-American employees who en-
dured years of racial discrimination at an
Interstate Brands Corporation (IBC)
bakery in San Francisco.  IBC is the
nation’s largest wholesale baker and dis-
tributor of bread, including Wonder
Bread, and snack cakes, such as Host-
ess, Dolly Madison, and Drakes.

The IBC bakery never promoted Af-
rican-American employees, who, despite
their seniority and qualifications,
watched white workers whom they
trained receive advancement.  African-
American workers also suf fered con-
stant racist slurs and epithets by com-
pany management and co-workers.  In
addition, IBC routinely assigned the old-
est, worst-maintained vehicles to African-
American truck drivers.  Using practices
reminiscent of apartheid, IBC set aside
bathrooms for the exclusive use of
whites, forced African-Americans to use
restrooms in a separate building, and re-
fused to permit African-Americans to
use one of the company lunchrooms.

The verdict represents an important
victory against institutionalized racism in
Corporate America.

Robert E. Cartwright, Jr., of San
Francisco’s Cartwright & Alexander
won a $5.143 million settlement against
Sears, Roebuck & Co. and Emerson Elec-
tric in Dendy v. Sears, Roebuck & Co., then

doggedly pressed the Consumer Prod-
uct Safety Commission (CPSC) until it
mandated a recall of 3.7 million defectively
designed radial arm saws.

The recall resulted directly from evi-
dence unearthed by Cartwright during
ten years of litigation on behalf of Henry
Dendy.  Dendy was an experienced
woodworker who was cutting wood for a
home project in 1989, when his right
hand was severed as he attempted to
turn off the saw.  A blade guard would
have prevented the injury, which led to
painful reattachment surgery and physi-
cal therapy, and required Dendy to
change jobs to accommodate his disabil-
ity.  For nearly 30 years, consumers
have been suffering amputations of the
fingers, hands, and arms – once a
month, on average – due to a design de-
fect in Sears Craftsman radial arm saws.
From 1972 to 1993, Emerson manufac-
tured the saws and Sears then sold them
without any lower blade guard.

As a result of Car twright’s hard
work, hundreds, if not thousands, of fu-
ture injuries will be prevented.

Two teams of lawyers in related ac-
tions, Doe v. Karadzic and Kadic v.
Karadzic, used novel legal theories to
hold genocidal war criminal Radovan
Karadzic, leader of the Bosnian Serb fas-
cists, civilly accountable for his crimes
against humanity.

Judith Brown Chomsky, Jennifer
Green, and Beth Stephens of the Center
for Constitutional Rights (CCR), and
Theresa Traber of Traber, Voorhees, &
Olguin in Pasadena, California, filed Doe v.
Karadzic in federal court in New York un-
der the Alien Tort Claims Act (ATCA) and
the Torture Victim Protection Act (TVPA)
for acts of genocide, war crimes, and
crimes against humanity carried out by
Bosnian-Serb forces under the command
and control of Karadzic.

Professor Catharine A. Mac-
Kinnon of the University of Michigan
Law School in Ann Arbor, Michigan, and
Maria Vullo of Paul, Weiss, Rifkind,
Wharton & Garrison in New York simi-
larly filed Kadic v. Karadzic in federal
court in New York under the ATCA and
the TVPA on behalf of individuals and

Trial Lawyer of the Year Award Finalists Announced

See Finalists, page 28.

T
hese attorneys exemplify
how trial lawyers use
their skills and determi-

nation to create a more just
society. They serve as inspir-
ing models for us all.
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Fighting for Public Justice: Important New Book
Documents Trial Lawyers’ Public Interest Cases
Support for Special Public Education Project Continues to Grow

For more than two decades, Corpo-
rate America has been waging a
massive propaganda campaign de-

signed to denigrate our civil justice
system and demonize trial lawyers.
That smear campaign has had an im-
pact.  The truth, however, is on our
side, and The TLPJ Foundation intends
to get it out.

In anticipation and recognition of
our 20th Anniversar y, The TLPJ Foun-
dation is publishing a major new
book that tells the real stor y of what
our system of justice is all about –
Fighting for Public
Justice: Cases and
Trial Lawyers
That Made a Dif-
ference.  This
unique book will
focus on the cases
brought by the
Trial Lawyer of the
Year Award final-
ists and winners –
trial lawyers who
are not supported
by membership
contributions to
advance the public
interest, but who
did so anyway.

The trial law-
yers featured in
this book spend
their lives fighting
for people against
power.  By recounting
the dramatic facts of their cases, Fight-
ing for Public Justice documents the
crucial role of our jury system and trial
lawyers in exposing the truth and
holding wrongdoers accountable.  And
it proves, as TLPJ’s founders believed,
that trial lawyers – working individually
and together – can be an enormously
powerful force for the public good.

Fighting for Public Justice will be re-
leased at a special book-signing recep-
tion immediately after our 2001 Annual

Meeting, scheduled for Sunday, July
15, from 3:00 to 5:00 p.m. at the Hilton
Bonaventure Hotel in downtown
Montréal, Canada, in conjunction with
the Annual Convention of the Associa-
tion of Trial Lawyers of America. Key-
note speaker Morris Dees and several
other Trial Lawyer of the Year Award
winners are expected to be on hand to
sign copies of the book for all who pur-
chase them.

The handsomely designed book,
which includes more than 400 pages
of compelling cases and important le-

gal history, will be
sold in two hardback
editions. The first is
a deluxe, limited
President’s Edition
in a maroon goatskin
leatherette cover
with gold foil em-
bossing. The sec-
ond, a standard edi-
tion, is a hardback
with a four-color,
glossy dust jacket.
Both editions will
feature a foreword
by Erin Brockovich
and a complete in-
dex of all public in-
terest cases and trial
lawyers who have
been honored since
1983 as finalists and
winners of The TLPJ

Foundation’s nationally
prestigious Trial Lawyer of the Year
Award.

TLPJ plans to send complimentary
copies of Fighting for Public Justice to
every accredited law school, key opin-
ion leaders, and government of ficials
throughout the nation.

President Peter Perlman not only
has taken a leading role in funding
the publication and distribution of
the book, but through his inspiration
and leadership has encouraged many

others to suppor t this impor tant
project. We are grateful to the fol-
lowing members who have gener-
ously contributed $27,000 toward
our goal of $100,000, to suppor t the
publication and distribution of Fight-
ing for Public Justice.

Public Education Project contribu-
tors as of May 25, 2001:

$2,500
Alan Brayton
Gary Gwilliam
Peter Perlman
Paul Stritmatter
James Vititoe
Mona Lisa Wallace

$1,000 to $2,499
Robert Bonsignore
Raymond Boucher
Joseph Cotchett
Thomas Dempsey
Gerald Holtz
Pat Maloney, Jr.
Albert  Pearson
Faith Seidenberg
James Sturdevant

$500 to $999
Terrence Hegarty
Susan Vogel Saladoff

Up to $250
Eric M. Abramson
Lawrence Baron
Augustus Brown
Marvin Brustin
John J. Budin
William Davis
Martha Evans
L. Palmer Foret
Mabel D. Haden
Richard Hilfer
Don Jacobs
S. Olof Karlstrom
Franklin Long
Leslie O’Leary
James Joseph Pizzirusso
Charles Saladino �

The TLPJ Foundation will
release Fighting for Public
Justice in July.
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See Party, page 23.

The TLPJ Foundation will honor Ed-
ward L. Masry and Erin Brock-
ovich of Masry & Vititoe in Westlake

Village, California, at our 19th Anniver-
sary Party and Awards Dinner in the
uniquely designed Marriott Château
Champlain in downtown Montréal on
Tuesday, July 17, 2001.

“Ed Masry and Erin Brockovich have
made an enormous contribution to the
battle for public justice,” said TLPJ Foun-
dation President Peter Perlman.  “Since
Albert Finney and Julia Roberts were
honored this year for portraying Ed and
Erin, we thought we should honor Ed
and Erin for actually being them.”

Perlman will present the pair with
specially-designed “Academy of Justice
Awards” for all of their work in the public
interest, including their roles in prosecut-
ing Anderson v. Pacific Gas & Electric
Company. The story of this landmark
toxic torts case is
recounted, with
photos of the litiga-
tion team, in The
TLPJ Foundation’s
new book, Fighting
for Public Justice:
Cases and Trial
Lawyers That Made
a Dif ference, by
Wesley J. Smith
with a foreword by
Brockovich. (See re-
lated story on previ-
ous page.)

Robert S. Peck,
the Senior Director
of Legal Affairs at
the Association of
Trial Lawyers of
America (ATLA),
and ATLA Associate
Directors Ned
Miltenberg, James E. Rooks, Jr., John
Vail, and Jef frey R. White, will also be
honored for their remarkable record of
success working with lawyers through-
out the country to challenge the constitu-

Masry, Brockovich to be Honored at TLPJ’s 19th

Anniversary Party and Awards Dinner in Montréal
ATLA Constitutional Lawyers to Receive Public Justice Achievement Award

tionality of state
“tort reform”
legislation de-
signed to limit
injury victims’
rights.  In recog-
nition of their
exceptional
work and
achievements,
these dedicated
attorneys will be
presented with
the 2001 Public
Justice Achieve-
ment Award.

Across the
nation, corpo-
rate defendants are attempting to
limit their liability for their wrongdo-
ing by lobbying state legislatures to
enact draconian legislation that lim-

its injury vic-
tims’ rights and
access to jus-
tice.  These
creative attor-
neys, working
with teams of
lawyers in the
affected states,
have won or
helped win ma-
jor victories
striking down
such legislation
as violating
state constitu-
tional provi-
sions in Illinois,
Indiana, Ohio,
Florida, Ne-
braska and Or-
egon. It is dif fi-
cult to over-

state the importance and impact of
their work.

“These exceptional lawyers have
made new law protecting the state
constitutional rights of millions,”

said TLPJ Executive Director Arthur
H. Bryant. “They truly deserve our
praise.”

The 19th Anniversary Party and
Awards Dinner will begin with a cock-
tail reception and TLPJ’s spirited “Bid-
ding for Justice” Auction.  Roxanne
Barton-Conlin and Tony Cunningham
will return as auctioneers.

In addition to some of your favor-
ites – artwork by Montréal ar tist
Trevor Goring, a week’s stay in a rus-
tic farmhouse in the Bordeaux region
of France, and a vacation at a magnifi-
cent seven bedroom ocean-front resi-
dence in South Carolina – we have
some exciting new items up for bid
this year.

This year’s auction will feature ex-
quisite accommodations in a beautifully
situated apartment located on the slope
of Lion’s Head Mountain, in Cape Town,
South Africa, donated by Malcolm and
Sharon Lyons; a charming renovated
New England clam shack on the bay in
Ipswich, Massachusetts, donated by
Robin Brewer and Robert Bonsignore;
and a vacation at a beautiful apartment
located five minutes from the beach on
the Island of St. Croix in the U.S. Virgin
Islands, donated by Fred Sayre.

Erin BrockovichEdward Masry

E
d Masry and Erin
Brockovich have made
an enormous contribu-

tion to the battle for public
justice. Since Albert Finney
and Julia Roberts were hon-
ored this year for portraying
Ed and Erin, we thought we
should honor Ed and Erin
for actually being them.
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Thanks to Our Special Gift Contributors

Perry Weitz Peter G. AngelosRussell BuddFred Baron

In the past six months, The TLPJ
Foundation has been fortunate to
receive several major gifts in support

of our public interest work. We are grate-
ful for, and honored by, these generous
donations.

First, we gratefully acknowledge the
extraordinarily generous  $50,000 contri-
bution we received in May from Board
members Mark Mueller from the
Mueller Law Offices in Austin, Texas,
William Rossbach from Rossbach
Brennan, P.C., in Missoula, Montana, and
Gerson Smoger from Smoger & Asso-
ciates in Oakland, California.  The gener-
ous donation was made possible follow-
ing Mueller’s, Rossbach’s, and Smoger’s
successful conclusion of litigation arising
out of a train derailment and chemical
spill in Alberton, Montana.  The gener-
ous gift was accompanied by a cover let-
ter to Arthur Bryant from Rossbach, in
which he states, “We are glad to do this
out of both our great love for this organi-
zation, its accomplishments, and its

goals, as well as our great respect for
you and the rest of the TLPJ staff.”

We are also thankful for the ex-
tremely generous $25,000 Special Gift
from Fred Baron and Baron & Budd,
P.C., in Dallas, Texas.  And we gratefully
acknowledge the $10,000 Special Gift
contributions  from Russell Budd of
Baron & Budd, and Weitz & Luxen-
berg in New York.  Other Special Gift
contributions received this year in sup-
port of our public interest work in-
clude a $8,000 donation from Kazan,
McClain, Edises, Simon & Abrams
in Oakland, California; a  $5,000 dona-
tion from James Early of Early,
Ludwig & Sweeney in New Haven,
Connecticut; and a $2,500 donation
from David Bossart of David R.
Bossart Law Offices in Fargo, North
Dakota.

Also this year, Peter Angelos of
the Law Offices of Peter G. Angelos
in Baltimore, generously contributed
$10,000 in support of our Class Action

Abuse Prevention Project.  Other gen-
erous gifts received this year in sup-
port of our Class Action Abuse Preven-
tion Project include a $5,000 contribu-
tion from  TLPJ Foundation Board
Member Grover Hankins of the
Thurgood Marshall School of Law at
Texas Southern University in Houston;
a $5,000 contribution from the law firm
of Whitehurst, Harkness, Ozmun
& Archuleta in Austin, Texas; a
$5,000 contribution from Weitz &
Luxenberg in New York; and a $2,500
contribution from Harry F. Wartnick
of Chaber, Harowitz, Smith &
Tigerman in San Francisco.

Despite our numerous cutting-edge
victories, we primarily depend on Spe-
cial Gifts and annual dues for our sup-
port.  If you are interested in making a
tax-deductible contribution to The
TLPJ Foundation’s  2001 Special Gifts
Campaign,  please contact Develop-
ment Director Kathryn Mitchell, tel.
202-797-8600.  �

Mark Mueller William Rossbach Gerson Smoger
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Jack Olender’s Gift Helps Establish New Public
Interest Fellowship at TLPJ

Jack Olender of Washington, D.C.’s
Jack Olender & Associates has
pledged his support to help The TLPJ

Foundation establish a new fellowship
for a dynamic young attorney
who will serve as a fellow in
TLPJ’s national headquarters.
      Olender’s generous support
makes it possible for a recent
law school graduate to assist in
TLPJ’s public interest work for
one year.

Olender and his firm have
committed a gift of $20,000, or
$10,000 annually, to support
the public interest work of our
new fellow, Khalid Elhassan.
Elhassan, who is a graduate of

George Mason University and the Uni-
versity of Virginia School of Law, will
begin his stint at TLPJ in August 2001,

and will continue through mid-Novem-
ber 2002.

In appreciation for Olender’s gener-
ous commitment to further the mission

of Trial Lawyers for Public Jus-
tice, we are honored to wel-
come Elhassan to TLPJ as
our first Olender Fellow.  TLPJ
is grateful for this exceptional
support.  If you are interested
in learning more about the new
Olender Fellow, or are inter-
ested in sponsoring a fellowship
position, please contact Develop-
ment Director Kathryn Mitchell
at TLPJ headquarters in Wash-
ington, D.C., 202-797-8600 or
email: kmitchel@tlpj.org.  �Jack Olender Khalid Elhassan

Don’t Miss TLPJ’s 19th
Anniversary Party and
Awards Dinner

Party, from page 21.

Enjoy sports?  The auction will also
feature football, baseball and golf tick-
ets!  There are far too many fabulous
items to list here, so be sure to keep
an eye open for more information in
the mail or stop by The TLPJ Found-
ation’s booth during the ATLA Annual
Convention for an auction book.

Proceeds from the auction go to
support the critical work of Trial Law-
yers for Public Justice.  So plan to bid
high – there’s bound to be something
that will catch your fancy!

After the dinner, President Perlman
will introduce the finalists and an-
nounce the winner of the 2001 Trial
Lawyer of the Year Award.  The Trial
Lawyer of the Year Award is presented
to the trial attorney(s) who have made
the greatest contribution to the public
interest within the past year by trying
or settling a precedent-setting case.

This year, attorneys in eight cutting-
edge cases have been named as final-
ists for the award. (See
related stor y on page
19.)

On this special
evening, we will be proud
to honor and publicly ac-
knowledge the extraordi-
nary work and achieve-
ments of all 19 trial attor-
neys who are selected fi-
nalists for this presti-
gious award.

Last year in Chicago,
Bruce Fredrickson, Su-
san Brackshaw, Linda
Correia, Jonathan Puth
and Jef frey Fallon, all of
Webster, Fredrickson &
Brackshaw in Washing-
ton, D.C., were named
Trial Lawyers of the Year
for their extraordinary
work in Hartman v.
Albright, the landmark
gender discrimination
class action against the
U.S. Information Agency

and its broadcasting arm, the Voice of
America. The herculean effort to

reach a record settlement
in this case spanned 23
years.

This year’s awards
ceremony will be truly
motivating and memorable.
Following the awards cere-
mony, there will be a special
preview of our plans for
TLPJ’s upcoming 20th

Anniversary in Atlanta in
July 2002.

President Perlman will
then hand over The TLPJ
Foundation gavel to in-
coming President Susan
Vogel Saladoff of Davis,
Gilstrap, Hearn, Saladoff &
Smith in Ashland, Oregon.

It is an evening you
won’t want to miss.  Make
plans now to attend what is
sure to be the highlight of
ATLA’s Annual Convention
in Montréal – TLPJ’s 19th

Anniversary Party and
Awards Dinner.   �
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More than 30 members of The
TLPJ Foundation – including mem-
bers of our Board of Directors, State

Coordinators, and former Foundation
Presidents – convened in Chicago on April
19, 2001, to dig in their cleats and pitch for
public justice.  In a competition that pitted
American League baseball fans against Na-
tional League supporters, TLPJ Founda-
tion members raised $112,780
from 417 new and renewed mem-
bers in less than eight hours.
Coupled with the outstanding re-
sults from our September 2000 Su-
per Thursday event ($284,395
from 744 new and renewed mem-
bers), TLPJ has increased its mem-
bership by an incredible 1,200 sup-
porters in a little over six months.

Special recognition once again
goes to Foundation Board member
Jim Vititoe (CA) who hit a grand
slam by tag-teaming with Virginia
State Coordinator Stephen Mark
Smith.  With Vititoe placing calls
from our phonathon in Chicago,
and Smith calling from his Virginia
office or car phone, this dynamic
duo, by the end of the day, had
signed up 129 members for a
whopping $29,900. Several “rook-
ies” made an impressive showing
this year, including State Coordina-
tors Buster Middlebrooks (AL)
and Stoney Chavers (AL), who
together recruited 10 new mem-
bers and raised over $3,000, and
State Coordinators Ron Palagi
(NE) and Roger Pardieck (IN),
who more than doubled the cur-
rent membership in their indi-
vidual states.  Board member Al
Brayton (CA) lived up to his nickname
as “the Gunner” by recruiting two
members to join at the $5,000 Bene-
factor level.  Special thanks also go to
Jim Sturdevant (CA) and Jack
Landskroner (OH) who were not able
to attend the event in Chicago, but re-
cruited members from their offices.

The Phonathon wasn’t all work
though.  For those arriving the night be-
fore the phonathon, callers were treated
to cocktails and dinner at one of Chicago’s

Super Thursday 2001 Brings in Over $110,000 and
417 New and Renewed TLPJ Foundation Members

finest restaurants, 437 Rush.  Following
the phonathon, the managers of our Su-
per Thursday event hosted a celebration
and awards dinner in The Stadium Club
at the legendary Wrigley Field.

The National League was declared
the winning team for recruiting the most
new or renewed members and team
members were presented with miniature

leather baseball gloves mounted on en-
graved plaques.   President Peter
Perlman recognized individual callers for
their spectacular achievements and pre-
sented prizes for “most valuable” play-
ers.

We are grateful to the team mem-
bers listed below who participated in
our Super Thursday 2001 event.
Their hard work ensures a larger and
more diversified membership base to
help support the work of TLPJ.  Special

thanks also go to Jeff Goldberg (IL) for
generously hosting cocktails and dinner
for the callers and TLPJ staff the night
before the event, and to Super Thursday
managers and Board members Gary
Gwilliam (CA), Tom Dempsey, (CA),
Jim Vititoe (CA) and Robert Bonsi-
gnore (MA) who helped to plan the
event, and generously hosted the cele-

bratory dinner at Wrigley Field.

Thanks to Our Super Thursday
2001 Participants

American League
Gary “The Chief” Gwilliam - Man-
ager
Paul “Hi-Fi” Bland
Anne “Bloomerang” Bloom
Mark “Dadio” Brown
Jim “The Natural” Browne
Martina “Righty” Cartwright
Stoney “The Rock” Chavers
Jeff “Golden Bat”Goldberg

Steve “Bayou” Herman
Buster “Bustin’ Loose”
Middlebrooks
Mike “Guided by” Quirk
Dean “El Past Presidente” Robb
Simon “Bird Man of B’more”
Walton
Cregg “Spidey” Webb
Christy “Slammin” Westad

National League
Tom “Coach” Dempsey - Man-
ager
Jim “Vity” Vititoe - Manager
Diane “Da Bomb” Abraham
Danielle “Money in the” Banks
Sue “Sue-B” Berger
Al “Gunner” Brayton

Robert “Lucky” Buck
Gerri “The Whirlwind” Colton
Harry “Caray” Deitzler
Ron “Big Kahuna” Palagi
Roger “The Intimidator” Pardieck
Peter “The Pearl” Perlman
Robert “Slugger” Sanders
Bernard “Mad Dog” Smalley
Gerson “Smokin” Smoger
Larry “Cheatin” Trattler
Jamie “Hotshot” Vaught
Matt “Fast Ball” Vourela  �

Wrigley Field Marquee lights up for Public Justice.

Anne Bloom, Simon Walton, and Michael Quirk
dial for "public interest" dollars.
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Upgraded and New Memberships

The year’s membership efforts are
already producing wonderful
results, thanks in large part to the

hard work and dedication of everyone
who participated in our Super Thurs-
day phonathon, held in Chicago on
April 19, 2001. (See related story on
page 24).  The following is a list of
members who joined or upgraded
their annual membership in The TLPJ
Foundation since our last issue of Pub-
lic Justice.  Recruiters are listed in ital-
ics.  We thank them all.

Sustaining Members
Thomas T. Anderson (upgrade)
Lance A. Cooper
Carl N. Frankovitch - Harry Deitzler
Gerald I. Holtz (upgrade)
Stuart A. Kritzer (upgrade)
Jim Leventhal (upgrade)
Scott S. Segal - Harry Deitzler
Robert B. Steinberg - Jim Vititoe
(upgrade)

Supporting Members
Steven T. Baron (upgrade)
Thomas Beadles - Jim Browne
(upgrade)
Howard G. Butler (upgrade)
William Gaylord (upgrade)
Andrew J. Gelbach (upgrade)
David L. Grubb - Harry Deitzler (upgrade)
Barbara Enloe Hadsell and Dan Stormer
(upgrade)
David Hartwell - Jim Browne
Louis Hilfman - Jeff Goldberg (upgrade)
John Janofsky - Gerri Colton
Charles R. Mullins
Gary M. Paul - Gerri Colton
Pia Salazar (upgrade)
Suzelle M. Smith (upgrade)
James C. Sturdevant (upgrade)

Members
B. Scott Andrews - Steve Herman
Joe Balesteri - Joe Power
Rick Barone - Jim Vititoe
C. Michael Bee - Harry Deitzler
Carter Bise
Joe Bishop

Gayle Blatt - Jim Vititoe
Suzanne Bonds - Jeff Goldberg (upgrade)
Joe Bornstein - Peter Perlman
Martin Brigham
Paul K. Bronston - Jim Vititoe (upgrade)
James R. Brown - Ron Palagi
Devon Bruce - Joe Power
E. André Busald - Peter Perlman
Joe Byam - Ron Palagi
Kim Calametti - Walter B. Chavers
Joseph Cammarata
Angus F. Carter III
June Chan - Jim Vititoe
Walter B. Chavers
Sharon A. Christie - Simon Walton
Wailean Chung - Jim Vititoe
Steven E. Clark - Robert Buck
Craig Cox - Bob Sanders
James W. Crampton - Ron Palagi
Frank Cristiano - Larry Trattler
Mark Cuker - Gerson Smoger
William Curtis
Bruce C. Dean - Peter Perlman
Daniel Deng - Jim Vititoe
Stevan C. Dittman - Steve Herman
Robert  K. Finnell
Peter Fisher - Al Brayton
Donald Forrest - Roger Pardieck
John French - Ron Palagi
Greg Garland - Ron Palagi
Kelly A. George - Robert Buck
James E. Girards
Frederick M. Gittes
Barry Goldman - Jim Vititoe
Richard Gordon
John Green - Ron Palagi
Richard Halpern (upgrade)
John T. Hamilton - Bob Sanders
Sheryl Hammer - Jim Vititoe
Sandra Harrah - Harry Deitzler
Stanley David Helinski - Gerri Colton
R. Edison Hill - Harry Deitzler
Daniel Hodes - Christy Wested
James Doug Holliday - Bob Sanders
James A. Holmes
Jill Holmquist - Ron Palagi
Steve Howard - Matt Vuorela
Kearney Dee Hutsler
Jaime Jackson
Jeff Jacobs - Gary Gwilliam
Richard L. Jaklitsch

D. Randall Jewell - Bob Sanders
Paul D. Johnson - Peter Perlman
Geoffrey G. Johnson - Jef f Goldberg
Bonnie Kane - Jim Vititoe
Mike Kanivitz
Bill Kelly - Jim Vititoe
Jon Kettles
William E. Kiger - Harry Deitzler
Reina R. Killen - Al Brayton
Susan Koenig - Ron Palagi
Josef Kopicka - Jim Vititoe
Robert D. Kreisman - Jeff Goldberg
Lynn Laufenberg - Gary Gwilliam
Nelson Levin - Bernard Smalley
Martin Levin
Mark LeWinter - Bernard Smalley
Wesley M. Lowe - Christy Westad
Matthew E. Lundy
Thomas Luneau - Jim Vititoe
Ian Lyngklip
Kevin Marcino - Bernard Smalley
Lawrence Markowitz - Gerson Smoger
Susan L. Marshall
Jack E. Matty
Van Kirk McCombs
Kirk Meisinger - Ron Palagi
Clay Miller - Gerson Smogger
Michael Montgomery - Jim Vititoe
Joe Muller - Sue Berger
Omar L. Nelson
Patty Nguyen - Jim Vititoe
Terry Noffsinger - Roger Padieck
Hiawatha Northington
Mary Olson - Walter B. Chavers
Darrel J. Papillion - Steve Herman
Thomas Penfield - Jim Vititoe
James C. Peterson - Harry Deitzler
Peter Polos - Christy Westad
Tom Power - Joe Power
Stephen Randall - Gerson Smoger
T. Michael Reed - Jim Vititoe
Bill Reinbrecht - Ron Palagi
Russell Reiner
Chris Ridout - Jim Vititoe
Ed Riffle - Jim Vititoe
Jeremy Robinson - Jim Vititoe
Larry Rogers, Jr. - Joe Power
Leon Russell
James Sadd
Frank Saia

See Memberships, page 26.



26                                                                                                Public Justice                                                                                   Summer 2001

Norman Saucedo
Paul J. Schachter - Bob Sanders
Joseph M. Schulte - Bob Sanders
Jon Schumacher - Larry Trattler
Mary Ann Sedey
Dennis Sherwin - Jim Vititoe
Daniel A. Simons - Peter Perlman
Robert G. Simpson
Tom Siracusa - Joe Power
Ronnie M. Slone - Jamie Vaught
Mickey Smith - Larry Trattler
Michael E. Smith - Robert Buck
Greg Stamos - Jim Vititoe
Lee Sternal - Larry Trattler
Christopher Thorman - Jack Landskroner
Richard Tomlinson
S. Jon Trachta
Nicole Trujillo
Susan Tucker - Harry Deitzler
David E. Tuszynski
Lisa Vigil
John Wallace - Al Brayton
Leila Hirayama Watson
Douglas F. Welebir
Brad West - Cregg Webb
Steve White
Michael J. Williams - Peter Perlman
Jerry Williams - Gerson Smoger
Wayne M. Willoughby - Simon Walton

Associate Members
Mark Abraham - Diane Abraham
David T. Achord - Diane Abraham/Al
Brayton
Christina Albice - Jim Vititoe
Jared J. Babula - Diane Abraham/Al
Brayton
Gary Brayton - Diane Abraham/Al
Brayton
Kathy Brown - Jim Vititoe
Don Brown - Jim Vititoe
Martina E. Cartwright - Barry Martines
Laura Ceniceros - Jim Vititoe
Maria Milagros Charbonier
Hugh C. Cook - Diane Abraham/Al
Brayton
Jana Cresswell - Danielle Banks
Matthew De Vega - Al Brayton
Priscilla DeVore - Jim Vititoe
James Drury - Jim Vititoe

Eugene Eichler - Jim Vititoe
Erin Ellis - Jim Vititoe
Tim Englehart - Jim Vititoe
Alisa Fernandes - Jim Vititoe
Tracy Finken - Bernard Smalley
Mario Gonzalez - Jim Vititoe
Fred L. Herman - Steve Herman
Kelli Hill - Harry Deitzler
Kathy Hira - Jim Vititoe
Jim Hira - Jim Vititoe
Jan Holder - Jim Vititoe
Blake Howe
Audrey Hyrne - Jim Vititoe
Kimo Kahoano - Jim Vititoe
Laura Lane
Dale Larrimore - Bernard Smalley
Dwayne Lassiter - Danielle Banks
Rowena Averion Mahloch
Lilia Martinez - Jim Vititoe
Andrea Martinez - Al Brayton
Joey Masry - Jim Vititoe
Jackie Masry - Jim Vititoe
Madonna McKenzie - Jim Vititoe
S. Brook Millard - Al Brayton
Agnes Montalto - Jim Vititoe
Justin R. Morgan - Peter Perlman
Barry Myerson - Jim Vititoe
Frank L. Orabona
Barbara E. Plumeri
Anne Popper
Dawn Rove - Jim Vititoe
Diane Wolff Rushing
Edward F. Sherman
Christina C. Skubic - Al Brayton
Linda Steinman - Jim Vititoe
Paul Taing - Jim Vititoe
Evie Updyke - Jim Vititoe
Karen Vititoe - Jim Vititoe
Mylene Warren - Jim Vititoe
Nina Yi - Jim Vititoe

Student Members
Nathan N. Aina - Diane
Abraham/Al Brayton
Russell S. Amos - Diane
Abraham/Al Brayton
James S. Azadian - Diane
Abraham/Al Brayton
Debra L. Bishop
Scott A. Blaney - Diane
Abraham/Al Brayton
Elsa Irene Carre
Melanie Chavira - Diane
Abraham/Al Brayton
Josh Clemons - Diane

Abraham/Al Brayton
Alexa Beth D’amato
Grace Dyer
Patricia A. Elias
David Evans
Steven Michael Faries
Robert J. Franklin - Al Brayton
Melissa Fuhrman - Diane Abraham/Al
Brayton
Gamaliel P. Gamboa - Al Brayton
Dana Gilreath - Diane Abraham/Al
Brayton
Daniel J. Goldstein - Diane Abraham/
Al Brayton
Kim Vi Hau - Diane Abraham/Al
Brayton
Randolph St.Clair Jackson
Andrew Jared - Diane Abraham/Al
Brayton
Wilfred J. Killian - Al Brayton
Gina Lee - Al Brayton
Rebecca H. Leonard - Al Brayton
Christina M. McClurg - Al Brayton
John W. McGinnis - Al Brayton
Jasmine K. Mehta - Diane Abraham
Genoveva Meza - Al Brayton
Tim Morrison - Sue Berger
Anthony T. Perez - Al Brayton
Stacy R. Proctor - Al Brayton
Grigory Rozenfeld - Diane Abraham
Jesse Salomon - Al Brayton
Catherine Sellers
Amy N. Sies - Al Brayton
L. Jeanne Sockle
Samantha Stokes - Harry Deitzler
Adriana Suarez - Al Brayton
Richard M. Victorio - Diane Abraham
Jessica Wingler - Diane Abraham
Raffi Zerounian - Diane Abraham  �

Memberships, from page 25.

Super Thursday
Boosts Membership

Have a Potential
TLPJ Case?

If you have a potential case,
please contact your State
Coordinator or TLPJ national
headquarters in D.C., phone
202-797-8600, fax 202-232-
7203, email:  info@tlpj.org.
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 Order T-shirts
and mugs for
your crew...

Send us photos of your children (or your colleagues) sporting TLPJ gear, and maybe we’ll feature them in these pages.
Send your snaps to Communications Director Jonathan Hutson, jhutson@tlpj.org.

 ...and a
durable,
softside

briefcase for
you!

TLPJ T-shirts
 are

available in
 m

any

sizes and tw
o col-

ors.  D
enim shirts

also available.

What All the Cool Kids are Wearing.

Mail or fax this form to: The TLPJ Foundation, 1717
Massachusetts Avenue, NW, Suite 800, Washington,
DC  20036, fax: 202-232-7203.  Add $2.00 shipping and
handling for each order.

�  TLPJ T-SHIRTS
     100% cotton, pre-shrunk, in white and black
     Adult Sizes: S, M, L, XL $15.00
     Children’s Sizes:   24 months, XS, S, M, L $10.00

�  TLPJ COFFEE MUGS $10.00
     White ceramic with TLPJ logo.  Microwave
     and dishwasher safe.

�  TLPJ BASEBALL CAPS $15.00
     TLPJ logo embroidered on khaki brushed
     twill cap with black visor.

�   TLPJ BRIEFCASE              $100.00
Durable Lands’ End black canvas briefcase
with embroidered TLPJ logo.

�   TLPJ LONG-SLEEVED BLUE DENIM SHIRTS  $50.00
Rugged Lands’ End long-sleeved shirt with
embroidered TLPJ logo on pocket.

TLPJ Merchandise Please make your check payable to The TLPJ Founda-
tion, or indicate your credit card information below.

Visa                     MC                  AmEx

Item Size Quantity

Shipping/Handling

Total Cost

Peter Perlman’s granddaughter, Sarah Anne
Morgan, models TLPJ summer fashion.

Cost

Name:

Address:

Card#:

Signature:

Exp. Date:



28                                                                                                Public Justice                                                                                   Summer 2001

groups of Bosnian Croat and Bosnian Mus-
lim women and their children who were
subjected to genocidal, sexual, and other
atrocities by Serbian military forces under
Karadzic’s command. The district court
entered default judgments in both cases
and proceeded to hold trials on damages.

The Kadic jury awarded a total of $745
million in compensatory and punitive dam-
ages. The Doe jury awarded a total of $4.5
billion in compensatory and punitive dam-
ages. Collection proceedings are ongoing.

Both cases have expanded access to
justice by making it possible for survivors
of international crimes to choose their
own representation and control their
own civil cases.  These cases have also
formed the basis for actions against cor-
porations participating in human rights
violations and may also extend to claims
of environmental abuses abroad.

Cyrus Mehri and Pamela Coukos
of Mehri, Malkin & Ross in Washington,
D.C., and H. Lamar Mixson, Jeffrey
O. Bramlett, and Joshua Thorpe of
Bondurant, Mixson & Elmore in Atlanta
achieved a landmark settlement in
Abdallah v. Coca-Cola Co. totaling $192.5
million – the largest ever in a race discrimi-
nation class action – to resolve a federal
lawsuit filed in April 1999 by African-
American employees of the Coca-Cola
Company.

The settlement, reached in November
2000, requires Coca-Cola to pay the class
$58.7 million in compensatory damages,
$24.1 million in back pay, $10 million for
promotional bonuses, $43.5 in pay equity
adjustments, and approximately $20 mil-
lion in attorneys’ fees, as well as make
sweeping programmatic reforms costing
another $36 million.  It also grants broad
monitoring powers to a panel of outside
experts jointly appointed by Coke and
plaintiffs’ lawyers – a highly unusual con-
cession in employment discrimination
cases.

The watchdog panel will have access
to the company’s employment records
and is charged with ensuring that Coke’s
record of paying and promoting minority

workers and women improves.   Unless
granted an exception by a judge, the com-
pany must adopt the panel’s recommenda-
tions.  This historic settlement will have a
long-lasting impact not only on the class
members, but on other Coca-Cola employ-
ees and workers in other companies.

Stanley M. Rosenblatt and Susan
Rosenblatt of the Law Offices of Stanley
M. Rosenblatt in Miami, Florida, won a pre-
cedent-shattering $145 billion punitive
damages verdict in Engle v. R.J. Reynolds
Tobacco Co. on behalf of some 500,000
Florida smokers in a products liability class
action against the entire tobacco industry.
Not only is this the largest punitive dam-
ages award in any class action, but it is the
largest damages award in any case and is
the first time that a smoking-related class
action lawsuit has reached a jury verdict.

It was a long, seven-year struggle be-
fore the husband-and-wife team reached
this remarkable result against Big To-
bacco.  The logistics alone were daunting.
The case was tried in three phases, with
the trial of the last, punitive damages
phase lasting two full years.  The tobacco
industry had dozens of lawyers for each
phase of the trial, while Mr. Rosenblatt
served as the sole trial counsel.  Mrs.
Rosenblatt handled all the motions and pe-
titions filed by the tobacco companies –
which numbered approximately 1,000 by
the third phase of the trial.

But after the jury heard all the evi-
dence and the testimony of 157 witnesses
(including every CEO of every tobacco
company), they were convinced that the
tobacco industry should be held account-
able for the injuries caused to Florida
smokers.  The Rosenblatts had exposed
over half a century of outrageous miscon-
duct by the tobacco industry.

After a legal battle that lasted more
than eight years, solo practitioner Rich-
ard G. Roth and J. Scott McLain of
Reed, Carrera & McLain, both of
Edinburg, Texas, obtained a $102 million
verdict in Timely Adventures, Inc. v.
Coastal Mart, Inc. on behalf of individual
homeowners and businesses in a Hispanic
neighborhood  whose property was con-
taminated by a Coastal Mart gas station’s
underground storage tanks.  The tanks
leaked a virtual lagoon of gasoline and
other toxic chemicals, such as the sus-
pected carcinogen MTBE, that floated on

top of the groundwater about 20 to 30 feet
below the properties of the gas station’s
neighbors, in depths as much as four to
five feet thick.

The plaintiffs charged that Coastal
Mart’s contamination of their property
and failure to clean up was willful.  Coastal
Mart first discovered that its tanks were
leaking in 1990 – after local and state offi-
cials did a soil boring and found gasoline –
but Coastal Mart failed to notify its neigh-
bors and just kept pumping gas.  Up to
250,000 gallons of gasoline had leaked
from the tanks over a seven-year period
by the time Coastal Mart fixed the leaks
in 1992.  But the company never cleaned
up the mess.  Even though Coastal Mart
accepted money from the Texas Natu-
ral Resources Conservation Commis-
sion (TNRCC) to study and clean up
the problem, the company denied re-
sponsibility to the people of McAllen,
Texas’s oldest Hispanic community.

C. Tab Turner of Turner & Associ-
ates in North Little Rock, Arkansas,
obtained a multi-million dollar settle-
ment from Ford Motor Company and
Bridgestone/Firestone in Bailey v.
Ford Motor Co., a high profile personal
injury suit in Texas involving a horrific
rollover accident in a Ford Explorer that
occurred when the tread on a Firestone
tire blew apart.  He also played a crucial
role in bringing the two companies to ac-
count for their reckless design decisions,
following the August 9, 2000, Ford/
Firestone recall announcement of 6.5 mil-
lion ATX, ATX II and Wilderness tires
linked to highway accidents and the
deaths of more than 200 people world-
wide.

Using information he had gathered
from discovery in nearly 50 lawsuits
over the ten years that the Explorer
had been in production, Turner also
catapulted a seemingly run-of-the-mill
defect recall into a huge exposé. If not
for Turner, the public would not know of
Ford’s decision in 1989 to take the air
out of the tires rather than correct de-
sign deficiencies that made Explorers
prone to rollover.  Nor would the public
know that Ford’s decision to reduce the
tire pressure below Firestone’s recom-
mendations would cause the poorly de-
signed tires to lose their tread and, in
turn, cause the vehicle to roll.  �

Trial Lawyer of the
Year Award Finalists

Finalists, from page 19.
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The TLPJ Foundation’s State Coordinator Network
Alabama
Walter B. Chavers - (334)433-8100

wchavers@gmlegal.com
S.C. “Buster” Middlebrooks -
           (334)433-8100

smiddlebrooks@gmlegal.com
Arizona
Stanley J. Marks - (602)254-6071

sjmarkslaw@aol.com
Arkansas
Laura J. McKinnon - (501)521-1555
           lauramckinnon@mckinnonlaw.com
California
J. Gary Gwilliam - (510)832-5411

ggwilliam@giccb.com
Monica M. Jimenez - (714)542-7395

looba@aol.com
Colorado
Larry Trattler - (303)861-1133

tratlaw@aol.com
Connecticut
Robert I. Reardon, Jr. - (860)442-0444

reardonlaw@aol.com
Delaware
Ben T. Castle - (302)571-6600

bcastle@ycst.com
District of Columbia
Gerald I. Holtz - (301)656-1888

giholtz@aol.com
Florida
James L. Ferraro - (305)375-0111

jlf@ferrarolaw.com
Georgia
Albert M. Pearson III - (404)261-0016

apearson@mmkplaw.com
Hawaii
Thomas R. Grande - (808)524-7500

tgrande@davislevin.com
Idaho
William L. Mauk - (208)345-2654

maukburgoyne@rmci.net
Illinois
Jeffrey M. Goldberg - (312)236-4146

jeff@goldberglaw.com
Joseph A. Power, Jr. - (312)236-9381

joepower@prslaw.com
Indiana
Roger L. Pardieck - (812)523-8686

rlp@pgvlaw.com
Iowa
Dwight W. James - (515)246-8484

dwjames@raccom.com
Kansas

Stephen R. Bough - (913)642-0600
sbough@sjblaw.com

Kentucky
Kevin George - (502)228-1536

kevingeo@bellsouth.net
Robert E. Sanders - (859)491-3000

resanders@fuse.net
Louisiana
Stephen J. Herman - (504)581-4892

sherman@aol.com
Maine
Jeffrey Thaler - (207)774-1200

jthaler@mainelaw.com
Maryland
Simon Walton - (410)235-6425

simonkw@aol.com
Massachusetts
Robert J. Bonsignore - (781)391-9400

rbonsignore@aol.com
James Swartz - (617)742-1900

attorney@swartzlaw.com
Michigan
Michael L. Pitt - (248)398-9800

mpitt@pdmm.net
Minnesota
Roberta B. Walburn - (612)349-8500

rbwalburn@rkmc.com
Missouri
Stephen R. Bough - (913)642-0600

sbough@sjblaw.com
Richard C. Miller - (816)361-5550

rmiller@mmdlawyers.com
Montana
William A. Rossbach - (406)543-5156

warossbach@aol.com
Nebraska
Ronald J. Palagi - (402)397-5000

ron@palagi.coxatwork.com
Nevada
Bill O. Bradley, Jr. - (775)329-2273

billobradelyjr@yahoo.com
New Hampshire
Kevin M. Leach - (603)669-7070

nixonraiche@yahoo.com
New Jersey
Beth Baldinger - (908)218-0060

bbaldinger@aol.com
New Mexico
Shannon Bacon - (505)888-4300

sbacon@eb-b.com
New York
Denise Dunleavy - (212)558-5519

ddunleavy@weitzlux.com

Seymour Fuchsberg - (212)962-2800
North Carolina
Mona Lisa Wallace - (704)633-5244

tcowan@wallacegraham.com
North Dakota
David R. Bossart - (701)271-8030

dbossart@rrnet.com
Ohio
Jack Landskroner - (216)241-7000

jack@landskroner.com
Oklahoma
Emmanuel E. Edem - (405)272-0200

nemw@ionet.net
Oregon
Kathryn H. Clarke - (503)224-7963

kathrynhc@aol.com
Pennsylvania
Bernard W. Smalley, Sr. - (215)735-3864

bwsmalley@aswc.net
Rhode Island
Thomas W. Pearlman - (800)230-4050
South Carolina
Brad P. Simpson - (803)256-7550

bsimpson@suggskelly.com
Tennessee
Lisa June Cox - (901)664-9550

jxlaw@email.msn.com
Mary A. Parker - (615)244-2445

mparkerlaw@aol.com
Texas
Scott Hendler - (512)473-3672

hendler@io.com
Utah
C. Richard Henriksen, Jr. - (801)521-4145

hhlaw@sisna.com
Vermont
Jerome F. O’Neill - (802)865-4700

jfon@vtrialaw.com
Virginia
Stephen Mark Smith - (757)244-7000

smsmith@exis.net
Washington
Theodore Spearman - (206)842-0566

spearman@halcyon.com
West Virginia
Harry G. Deitzler - (304)345-5667

hgdeitzler@hpcbd.com
Wisconsin
John C. Peterson - (920)831-0300

johncp@execpc.com
Wyoming
E. James Burke - (307)634-2731

bwomail@uswest.net ��
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TLPJ/The TLPJ Foundation Staff
Arthur Bryant, Executive Director

National Headquarters Staff
TLPJ

Leslie Brueckner, Staff Attorney
Adele Kimmel, Staff Attorney/Management Liaison

F. Paul Bland, Jr., Staff Attorney
Rebecca Epstein, Staff Attorney

Jim Hecker, Environmental Enforcement Director
Ruth Ann Weidel, Environmental Enforcement Attorney

 Michael J. Quirk, Consumer Rights Fellow
Barbara Reeves, Administration and

Finance Director
Jean Hansen, Bookkeeper

Clarisia Lovelace, Senior Legal Assistant
Lynette Hutton, Receptionist
Brooke Brunner, Law Clerk

Herb Rouson, Law Clerk

The TLPJ Foundation
Kathryn Mitchell, Development Director

Jonathan J. Hutson, Communications Director
Susan Gombert, Events/Membership Coordinator

Cassandra R. Goings, Outreach Coordinator
Jeff Zimmer, Senior Development Assistant
Janice Anderson, Development Assistant

Jill Morris, Communications Assistant
Troy Simms, Clerk

West Coast Office Staff
Arthur Bryant, Executive Director

Victoria Ni, Staff Attorney
Carol Phillips, Office Administrator/Legal Assistant

Renita Stevenson, Legal Secretary/Receptionist
Kate Gordon, Law Clerk

Public Justice is edited and produced by
Jonathan Hutson with assistance from Jill Morris.

April 26, 2001 – Georgetown University, Washington, DC
Staff Attorney Rebecca Epstein lectured on Title IX at an undergraduate class on “Gender and Athletics.”

April 26, 2001 – Santa Clara County Trial Lawyers Association, San Jose, CA
TLPJ Executive Director Arthur Bryant was the keynote speaker at the Association’s 2001 Judge’s Night,  at which a
member of the local judiciary was honored for his or her contributions to the bench.  Past speakers have included John
Grisham and Erin Brockovich.  The event was held at the Fairmont Hotel, San Jose, California.

June 7-9, 2001 - West Virginia Trial Lawyers Association Convention, Charleston, WV
TLPJ Consumer Rights Fellow Michael J. Quirk will address the TLA on issues of federal preemption and product liability, at the
Charleston Marriott Hotel and Resort, on Friday, June 8, at 1:45 p.m. For more information, contact Norma Egnor, Executive
Director, WVTLA, 304-344-0692.

June 14-16, 2001 - Alabama Trial Lawyers Association Convention, Destin, FL
Staff Attorney Paul Bland will speak about mandatory arbitration abuse
prevention, during the Alabama TLA convention. The event will take place at
the Sandestin Beach Resort, from 11:30 a.m. - 12:00 p.m. on June 16. For
more information, contact Cathy Givan, 334-262-4974.

June 21-24, 2001 - Kansas Trial Lawyer Association, Whitefish, MT
Staff Attorney Anne Bloom will conduct a seminar on “New Issues in Class
Action Litigation” during the KTLA Annual Meeting. The event will be held
on June 21 at the Grouse Mountain Lodge, at a time TBA. For more
information, contact Karla Beam, 785-271-5199.

July 26, 2001 - Texas State Bar, Galveston, TX
Staff Attorney Paul Bland will participate in a debate on mandatory arbitration
during the Texas State Bar CLE program on July 26 at 1:45 p.m. in the
Moody Gardens Hotel.

July 26-27, 2001 - Montana Trial Lawyers Association Convention,
Polson, MT
Staff Attorney Leslie Brueckner will speak on “Fighting Federal Preemp-
tion and Class Action Abuse” during the MTTLA Annual Convention.   The
event will be held on July 26 from 10:00 to 11:00 a.m. at the Kwataknuq
Resor t in Polson, MT.  For more information, contact Mar y Taylor at
406-443-3124.

July 28 - August 4, 2001 - 76th National Bar Association Annual
Convention, Dallas, TX
TLPJ will be an exhibitor at the National Bar Association’s Annual
Convention.  Board Member Grover Hankins will speak during their Board
of Directors meeting on July 29.  For more information, contact Shaun
Taylor at 202-842-3900.

Our staff members and activists will be educating audiences of trial lawyers, law students and allied public interest organiza-
 tions about the importance of our system of justice and TLPJ’s impact litigation work throughout the summer and fall.
 Following is a list of recent and upcoming TLPJ speaking engagements and events.  If you would like to volunteer to speak

or would like to arrange for a TLPJ speaker at your law school, STLA, or public interest group event, please contact Outreach
Coordinator Cassandra Goings, 202-797-8600, ext. 244, email: cgoings@tlpj.org.

TLPJ Speakers Get the Word Out to Trial Lawyers,
Law Students and Public Interest Groups

Continued on opposite page.
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Summer 2001
PUBLIC JUSTICEPUBLIC JUSTICEPUBLIC JUSTICEPUBLIC JUSTICEPUBLIC JUSTICE

Public Justice is published quarterly by The
TLPJ Foundation, 1717 Massachusetts Avenue,
NW, Suite 800, Washington, DC 20036. Ph: 202-
797-8600. Fax: 202-232-7203. E-mail: tlpj@tlpj.org.
Web site: www.tlpj.org.  West Coast Office:  One
Kaiser Plaza, Suite 275, Oakland, CA  94612.  Ph:
510-622-8150.  Fax:  510-622-8155.  Articles may
be reprinted without charge or special permission,
but please credit The TLPJ Foundation and send
us a copy.

Peter Perlman, President
Susan Vogel Saladoff, President-Elect

Paul L. Stritmatter, Vice President
Larry Trattler, Treasurer

J. Gary Gwilliam, Secretary
Nicole Schultheis, Immediate Past President
Jeffrey M. Goldberg, Executive Committee

Thomas M. Dempsey, Executive Committee
George W. Shadoan, President, TLPJ, P.C.

Stanley J. Marks
Richard H. Middleton, Jr.
Mark R. Mueller
Jack H. Olender
Jerry R. Palmer
Albert M. Pearson III
Christopher M. Placitella
Kieron F. Quinn
Sandra H. Robinson
Anthony Z. Roisman
William A. Rossbach
Ronald H. Rouda
Federico C. Sayre
Leonard W. Schroeter
Bernard W. Smalley, Sr.
Gerson H. Smoger, Ph.D.
Theodore Spearman
James C. Sturdevant
James Vititoe
Mona Lisa Wallace
Simon Walton
David H. Weinstein
Perry Weitz
Martha K. Wivell
Stephen I. Zetterberg

Board of Directors 2000-2001

Roberta E. Ashkin
Danielle Banks
James Bartimus
Robert J. Bonsignore
Raymond P. Boucher
Alan R. Brayton
James B. Browne
Isaac K. Byrd, Jr.
Michael V. Ciresi
Joan B. Claybrook
Gerri R. Colton
Tracey D. Conwell
Harry G. Deitzler
Abraham Fuchsberg
Robert L. Habush
Richard Hailey
Grover G. Hankins
Gerald I. Holtz
Steve Baughman Jensen
Monica M. Jimenez
Lynn R. Johnson
Rosalind Fuchsberg
     Kaufman
Frederick T. Kuykendall III
Jack Landskroner

Former Presidents
Fred Baron
Robert E. Cartwright
Joseph W. Cotchett
Anthony W.
    Cunningham
Jeffrey P. Foote
J.D. Lee
Salvador A. Liccardo
Mary A. Parker
Eugene I. Pavalon

Joseph A. Power, Jr.
Leonard M. Ring
Dean A. Robb
Nicole Schultheis
George W. Shadoan
William E. Snead
Daniel F. Sullivan
William A. Trine
Ted M. Warshafsky
Michael E. Withey

Upcoming TLPJ Speaking Engagements
and Events

The TLPJ Foundation
Executive Committee

Continued from previous page.

Join the Public Justice Society
and Support TLPJ as a Part of
Your Legacy

Two decades ago, 200 public-spirited trial lawyers created a legacy of
justice for years to come: they founded Trial Lawyers for Public Jus-
tice (TLPJ).  Because the fight to protect and preserve our system

of justice never ends, each of us must do our part to keep TLPJ’s work
alive in the 21st Century.  You can help by becoming a member of The
Public Justice Society – a planned giving program of The TLPJ Founda-
tion that will ensure the existence and financial stability of TLPJ for gen-
erations to come.

You can perpetuate your support to TLPJ beyond your lifetime by in-
cluding a provision in a new will, or by adding a codicil to your existing
will, to include a bequest to The TLPJ Foundation.  Or you may choose
to designate The TLPJ Foundation as the recipient of that part of your
residuary estate which remains after specific bequests have been made,
and taxes, debts, and claims against the estate have been satisfied.
There are other estate planning options that will not only allow you to
maximize your federal and state charitable contributions deductions, but
will also allow you to create an instrument which would provide for a
steady stream of income during your retirement, and make a lasting gift
to support TLPJ.

We encourage you to join many members of The TLPJ Foundation’s
Board of Directors, and all our current and former Presidents, in agree-
ing to provide for Trial Lawyers for Public Justice as a part of your
legacy.  To become a member of The Public Justice Society, or to discuss
estate planning options, please contact Development Director Kathryn
Mitchell at 202-797-8600, ext. 234. ��

October 10-13, 2001 - National Aging and Law Conference,
Boston, MA
Staff Attorney Paul Bland will speak about Mandatory Arbitration on
October 11 during the National Aging and Law Conference.  For more
information, contact Deborah Zuckerman at 202-434-6424.

October 27, 2001 - Consumer Rights Litigation Conference,
Baltimore, MD
Staff Attorney Paul Bland will speak about practical ways to challenge the
enforceability of mandatory arbitration clauses at 8:30-9:40 a.m., and will
lead a panel discussion on the same topic from 10:00-11:00 a.m. in the
Wyndham Baltimore Inner Harbor Hotel during the Consumer Rights Liti-
gation Conference, sponsored jointly by the National Consumer Law Center
and the National Association of Consumer Advocates. For more informa-
tion, contact Debbie Parziale at 617-523-8010 or visit  their web site,
www.naca.net and click on “training.”  �
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Please enroll me in the following annual giving category:

Yes, I want to support the public interest
work of TLPJ!

Support
Trial Lawyers for
   Public Justice               Join The
TLPJ Foundation

Staff Update

Jean Hansen

We are delighted to welcome a new employee to our
national headquarters staff.

Jean Hansen joined TLPJ’s
staff as our new bookkeeper in
January 2001. She previously
worked one-and-a-half years as an
auditor and handling accounts
receivable for a moving company,
International Transfer Holdings in
Upper Marlboro, MD. Prior to that,
she worked nine years for another
moving company, Ambassador
Relocation, in Dulles, VA. Jean
holds a B.A. in Biology from
Washington DC’s Catholic
University; a B.S. in Business Administration from
University of Maryland – College Park; and an MBA in
Finance from the University of the District of Columbia.  We
are happy to have her with us.

My check is enclosed.
Please bill me.
Charge my Visa/Mastercard/American Express.
Account # ___________________ Exp.Date _________
Signature ____________________________________

Please make your tax-deductible contribution payable to:
The TLPJ Foundation, 1717 Massachusetts Ave., NW,

Suite 800, Washington, D.C. 20036-2001

Name _______________________________________
Firm ________________________________________
Address _____________________________________
City/State _____________________  Zip ___________
Phone ___________________ Fax ________________
Referred by __________________________________

Member: $250 or more
Supporting Member: $500 or more
Sustaining Member: $1,000 or more
Advocate: $2,500 or more
Benefactor: $5,000 or more
Patron: $10,000 or more
Associate Member: $100 or more*
     *limited to non-lawyers, law professors, government and public

         interest lawyers, and lawyers in practice less than five years

Student Member: $25 or more
        Year of graduation_____ Save the Date!

Tuesday, July 17, 2001, for TLPJ’s 19th

Anniversary Party and Awards Dinner in
Montréal, Canada.  There will be an ex-
citing auction, fine dining, and inspira-
tional tributes to the finalists and winner
of the Trial Lawyer of the Year Award.
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